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157 VL.b7
Supreme Court of Vermont,

Inre B.F,, Juvenile,
InreS.A., Juvenile,

Depariment of Social and Rehabilitation Services appealed from orders of the District
Courl, Chittenden Circuit, George T. Costes and Michael S. Kupersmith, JJ., restraining it
from transporting juveniles in restraints. The Supreme Court, Allen, C.J., held that juveriile
court exceeded its authority in resiraining Department frem transperling juveniles in
rastraints.
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280 68 Jeffrey L. Amesloy, Atty. Gen., Montpelier, and Alexandra M. Thayer, Assl. Ally.
Gen., Waterbury, for plaintiff-appellant.

Walter-M. Morris, Jr., Defender General, and Rabert Sheil, Juvenile Defender, Montpelier,
for defendants-appelleas.

Before *67 ALLEN, C.J,, and PECK and DOOLEY, JJ,, and BARNEY, C.J. {Ret.), Specially
Assigned.

Opinion
ALLEN, Chief Justice,

The Department of Social and Rehabilitation Services (SRS) appeals from two juvenile
court orders restraining it from transporting juveniles in restraints. SRS claims that the
juvenile courts exceeded their authority in promulgating the orders. We agree and vacate
the orders.

#3281 Based on a finding of delinquency, legal custody of S.A. was transferred to SRS in

. 1986. 8.A. came before the juvenile.court in June 1888 for review of the disposition order.
During the course of lhis review action, which was cantinued several limes, S.A. was placed
at the Woodside Juvenile Rehabilitation Facility. A youth placed at Woodside is transporied
to and from court appearances in restraints. The juvenile courl, upon rasuming *69 its
dispositional review on November 2, 1988, provided in its review order thal SRS not
transport S.A. with either leg-Irons or hand-cuffs. SRS appeals from this order.

B.F,, originally in SRS custody as a child in need of care or supervision, was found to be
delinquent and was continued in SRS custody pending disposition. During the course of the
disposition hearings, B.F. was placed at Woodside and was lransportad to and irom the
courthouse in restraints. The juvenile court heard argument and took testimeny regarding
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. the appropriateness and necessily of this manner of transport. it subsequently issued a
.. protective order pursuant to 33 V.8.A. § 5534 prohibiting SRS from using “leg irons,

shackles or similar restraining devices when transporting B.F. to and from court.” The court,
conducting the inquiry required by § 5534(2), found thal the practice of using restraints was
“most harmful to the child's self-asteem. The child himself testified that he was humiliated by
walking on the sireet and through the corridors of the public court building in chains.”
Further, the court found that “fgliven B.F.'s unfortunate history, and his apparently low self-
esteem, the Department of Social and Rehabilitation Services' continuing use of chains and
restraints on this child is not oniy very harmful but will also tend to defeat the execution of
any therapeutic dispesition to be made.” SRS appeals fram this protective order.

Addressing the dispositional review order concerning S.A, firsi, dictaiing the manner in |
which SRS was to transport S.A. was clearly beyond the juvenile court's authority. The
juvenile court is a courl of “special and very limited stalutory powers.” 70 In re M.C.F., 153
Vi, 275, 302, 571 A.2d 627, 642 (1989); In re K.H., 154 Vt. 540, 542, 580 A.2d 48, 49
{1990). In establishing juvenile procedures, the Legistature sought to achieve a balance
between the authority of the juvenile court and the authority of the legal custodian. In re
G.F., 142 Vi, 273, 280, 455 A.2d 805, 809 {1982); see also In re LS., 163 V1. 385, 371,
571 A.2d 658, 662 (1989) (statute governing juvenile procedures “allocatas power between
the legal custodian and the juvenile court™). This balance dictated our conclusion in G.F.
that SRS, as legal custodian of a child, has the authority {o determine vhere that child shall
tive. 142 Vt. at 281, 455 A.2d at 808. While the juvenile court retains the limited authority to
accent or reject a placement recommendalion of the jegal custodian, it cannat include in its
disposition order a specific placement. “[T]he juvenile court has no authorily to dictate
vihere and with whom a juvenile should live....” Id.; see 33 V.S.A. § 5502(a){10) {giving
person with legal custody extensive authaority over the minor}. I is likewdse within SRS's
authorily, as legal custodian of a child, to defermine the most appropriate manner of
transporting that child. Nothing in the statutory scheme or aur case law persuades us that
in the balance struck between the juvenile court and the legal custodian, the determinaiicn
on howto franspart a child lies within the authority of the juvenile couri. Accerdingly, that
portion of the dispositional review order dictating the manner of fransport is vacated.

282 The order concerning B.F. was not part of a dispesitional review order, rather it was a
proteclive order issued pursuant to § 5534, Yet the balance struck between the juvenile
court and the legal cusfodian is not meant to be upset by this protective order provision. It
is plain from our decisions that the juvenile court, lacking authority lo order specific
placemeant of a child, cannot achieve the same end under the guise of a protective order. in
inre B.L., 149 Vt. 375, 543 A.2d 265 (1988), a child filed a petition for a protective order to
block SRS's intended placament of him. The juvenile court granted the protective order on
an Interim basis and required SRS 1o seek modification of the original disposition order,
which it subsequently granted. On the child's appeal, this Courf upheld SRS's placement
yet vacated the juvenile courl's protective order and its requirement that SRS seek
modification. SRS's placement was upheld because SRS, as legal custodian, had the
authority to make this *71 placement without judicial approval, 1¢f. at 376, 543 A.2d at 266.
The juvenite court's orders concomitantly were vacated becauss it lacked authorily to issue
them, /d. at 376-77, 543 A.2d at 266, This holding was reaffirmed in J.S., 163 Vi, at 371,
571 A.2d at 862 (“juvenile caurt Jacked the authority lo require SRS to obtain court
approval for the medification of a disposilion order to effectuate a change in the placement
of a child within its custody™); see also in re ALK, 153 VL. 462, 483, 571 A.2d 75, 76 (1990)
{juvenile court appropriately denied parents’ protective order petition “on the grounds that it
had no authority to interfere with SRS's lawful placement of a child in its custody).

In line with these authorities, the order in B.F. is invalid if viewed as an attempted exercise
of authority, through the guise of a protective order, over the manner In which SRS
transports juveniles. Further, if the order is viewed as an attempt to prohibit conduct that is
“delrimenial or harmful to the child, and will tend to defeat the execution of the order of
disposition made or to be made,” § 5534(2), it is unreasonable. As is clear from the text of
this pravision, a finding that conduct is detrimental or harmful to a child is not enough to
warranti a protective order. The Juvenile ceurt has not been granied the power to Intrude
into SRS's custody whenever il parceives harmful or detrimental conduct. Rather, its power
is limited to prohibiting such conduct that tends to defeat execulion of the court's disposition
order. SRS's manner of transport cannot reasonably be found to tend fo defeat the
execution of a disposition erder, Accordingly, the proteclive order is vacated as an abuse of
discretion. J.&,, 153 V. at 371, 571 A.2d at 661.

We racognize that the juvenile court is invested wilh the same authorily over courthouse

svwepremisesthat olher courts possess. "[Flhecouriroomand-cotrthouse pramises are subject
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. to the conlrol of the court.” Sheppard v. Maxuel, 384 115, 333, 358, 86 S.CL 1507, 1520,
...16 L.Ed.2d 600 {1968); see Sfate v. Robillard, 146 V1. 623, 630, 508 A.2d 709, 714 {1986}
{irial court has power, within constitutional limits, to close courtraom to the public); State v

Ahearn, 137 VY. 253, 269-70, 403 A.2d 688, 706-07 (1979) (trial court has power to
restrain defendant}. The juvenile court has the aulhority to proscribe the use of restrainis
on-the juveniles while they are on courthouse premises. We vacate the current orders
because they reach beyond this.

Vacated.
Parallel Citations

595 A.2d 280
| Footnotes

i
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|

* 33V.8.A. § 5534 provides:

On petition of a party or on the court’s own motion, the court may make
an order restraining or othervise contralling the conduct of a person if:

(1) An order of disposition of a delinquent child or a child in need of care
or supetrvision has been or is about to be made in a proceading under
this chapter; and

(2) The court finds that such conduct is or may be detrimental or harmful
to the child, and will tend to defeat the axecution of the order of
disposition made or 1o be made; and

{3} Natice of the petition or motion and the graunds therefor and an
opportunity to be heard thereon have been given to the person against
whaom the order is directed.,
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i1 Inre Staley :
{ Supreme Courtof Enois.  June 1, 1677 67 B2d33 7 RDec. 85 364 NE2d72 [(Approx. 5 pages)

b7 HL26 33
~ Supreme Court of Illinois.

In re Derwin STALEY, a Minor.
The PEQOPLE of the State
of Tllinois. Annellant.

Derwin STALEY, Appellee.

No. 48847. Junel, 1977,

Juvenile was adjudicated delinquent by the Circuit Court, La Salle County, John David
ZwanZyg, J., and he appsaled. The Appelfate Court, 40 }.App.3d 528, 352 N.E.2d 3,
reversed and People appealed. The Supreme Court, Ward, C. J., held that it was error to
require juvenile to appear at adjudicatory hearing while handcuiffed.

Affirmed.
Undenwood, J., dissented and filed an apinion in which Ryan, J., concurred.

Ryan, J., dissented and filed an opinion..

i N

West Headnotes (2)

1 Criminal Law &= Trial
Rule that an accused should not be subjected to physical restraint while in court
unless the restraint is necessary to maintain arder is just as applicable to trial by

“court as it is to trial by jury.

23 Cases that cite this headnote

2 Infants €% Coursa and conduct
In the absence of any showing that accused posed a threat of escape and in the
absence of any shoving that additional guards or deputies could not have been
placad in the courtroem if court thoughi that they were necessary, it was
improper {0 require juvenile to appear at adjudicatory hearing in handcuffs.

17 Cases that cile this headnate

Attorneys and Law Firms

*34 72 =85 William J. Scott, Alty. Gen., Springfield, and Frank X Yackley, Stale's Alty.,
La Salle (James B. Zagel and Jayne A. Carr, Asst. Allys, Gen,, and *35 James £, Hnterlong
and Michael B, Weinstein, lll. State's Attys. Assn., Ottawa, of counsel), for the People.

Rober{ Agostinelli and Mary Robinson, Deputy State Appellate Defenders, Ottava, for
appellee.

Opinion
WARD, Chief Justice.

In April of 1975, the circuil court of 1.a Salle County found the defendant, Dervin Staley, a
15-year-old youth, fo be a minar in need of supervision and placed him in the La Salle
County Detention Home. On May 2, 1975, a resident of the home atlacked and severely
beat a teacher. The defendant, by blocking their path, prevented a counselor and the
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superintendent of the home from coming o the teacher's assistance. The defendant was

..immediately taken before the La Salle County juvenile court in handcuffs. His attorney

moved that the handcuffs be removed, stating that two deputles vere present.and that one
could be placed in front of each door to prevent escape. A guard from the home, vho
accompanied the defendant, stated that it was up to the Judge lo declde whether the
handcuffs should be removed. The assistant State's Alforney recommended fo the court
that the defendant remain handcuffed. The trial court followed the prosecuter's
recommendation, stating that it did not want what was happening al the homa to occur in
the courtroom.

A petition alleging the defendant's delinquency was filed and on May 12, 1975, an
adjudicatory hearing was held and the defendant was found delinguent. He had been
braught into court for this hearing wearing handeuffs and his attorney again moved for their
remaoval, The court denied the motion, saying there vwas “poor securily” in the *38
courtroom and that it might arder the handcuffs removed al the afterncon session if the
defendant behaved properly. All of the evidence was presented at the morning session; at
the afternaon session the trial court held that the defendant was delinquent and then
proceeded to commit him to the Department of Corrections for diagnestic evaluation. The
defendant did not make a request for removal of the handcuffs at the afterncon session.
The appellate court reversed and remanded the cause for another adjudicatoryhearing,
=73 **86 holding that the trial court erred when it required the defendant to appear at the
adjudicatory hearing wearing handcuffs. {40 . App.3d 528, 352 M.E.2d 3.} We granted the
State leave to appeal under Rule 315. 58 IIL.2d R. 315.

in People v. Boose (1977), 66 ll.2d 261, 265-66, 5 {l.Dec, 832, 834, 362 N.E.2d 303, 305,
e said:

“It has been held that the shackling (which includes handcuffing, see ABA Standards, Trial
by Jury sec. 4.1(¢), Commentary 34 (1968)) of the accused should be avoided if possible
bacause: (1) it tends to prejudice the jury against the accused; (2) it restricts his ability to
assist his counse! during Yrial; and (3} it offends the dignity of the judicial process.
(Kennedy v. Cardweil (6th Cir. 1973), 487 £.2d 101, 105-086; State v. Tolley (1878}, 280
N.C. 349, 367, 226 S.E.2d 353, 367.) Most of the courts that have caonsidered the questicn
nave held that an accused should never be placed in restraints in the presence of the jury
‘unless lhere is a shoving of a manifest need for such restraints.’ {People v. Duran {(1978),
16 Cal.3d 282, 280-91, 127 Cal.Rptr. 618, 623, 545 P.2d 1322, 1327; see Hllinois v. Allen
(1970}, 397 U.S. 337, 90 S.Ct. 1057, 25 L.Ed.2d 353; United States v. Theriauit (5th Cir.
1978), 531 F.2d 281; Kennedy; Tolley.} The ABA Standards relating to jury frials provide:

*37 ‘Defendants * * * should not be subjected to physical restraint while in court unless the
trial judge has found such restraint reasonably necessary to maintain order.” ABA
Standards, Trial by Jury sec. 4.1(c) (1968)."

i The State points out that there was no trial by jury hers. The possibitity of prejudicing
a jury, however, is not the anly reason why courts shoutd not aliow the shackling of an
accused in the absence of a strohg necessity for doing so. The presumption of innocence
is central to our administration of criminal justice. In the absence of exceptional
circumstances, an accused nas the right to stand triat “with the appearance, dignity, and
self-respect of a free and innocent man.” {Eaddy v. People (1248), 115 Colo. 488, 492, 174
P.2d 717, 719.) kt jeopardizes the presumplion's value and profection and demeans our
jusfice for an accused without clear cause to be required to stand in @ courtroom in
manacles or other restraints while he is being judged. Also, as ve obsarved in Boose,
shackling restricts the ability of an accused te cooperate with his attorney and fo assist in
his defense. (A6 B.2d 261, 265, 5 Bl.Dec. 832, 362 N.E.2d 303.) The reasons for farbidding
shackling are not limited to friais by jury. Secticn 4.1(c) of the ABA Standards relating to
trial by jury, which is cited above, vhile it does concern lhe conduct of jury trials, does not
limit its disapproval of physicat restraint of a defendant to such iriats. The commentary 1o
section 4.1 provides:

“** = (Thhe matter of custody and restraint of defendants and witnesses at trial is net of
concern solely in those cases in which there is a jury. Obviously, a defendant should be
able to consult effectively with counsel in all cases. Prison aftire and unnecessary physical
restraint are offensive even when there is no jury. ***

{c) * * * Because the rule rests only in part upon the possibility of jury prejudice, it should
not be limited to jury trials.” ABA Standards, Trial by Jury sec. 4.1, Commentary 92-94
{1968).

We do not, of course, overlook that a trial judge has *38 the responsibility of insuring a
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proper trial and that there may be circumstances which will justify the restraint of an

..accused. It was stated in Boose (66 11l.2d 261, 266, 5 ll.Dec. 832, 834, 362 N.E.2d 303,

305): “A defendant may be shackled when there is reason to helieve that he may fry to
escape or that he may pose a threat to the safety of people in the courtroom or if it is
necessary to maintain order during the frial. (Citations.)” In the absence of such a showing,
however, which must be established clearly on the record (People v. Boose, 66 1.2d 261,
267, 5 l.Deg. 832, 362 N.E.2d 303), en accused cannof be *74 **87 tried in shackles
whether there is fo be a bench trial or a lrial by jury.

2 The State points to the trial court’s concern over the “poor securily” in the courtraom
and argues that this was a sufficient justification for requiring the defendant to remain
handcuifed during the adjudicatory hearing. The argument does not impress. Thare is
nothing in the record to show that the defendant posed a threat of escape. While the
record is not absolutely clear as to the stalus of the security in the courtroom, we consider
that if guards or deputies vere not present, they should have been summoned in order to
rasolve the security problem, Physical restraints should not be permitted unless thereis a
clear necessity for them.

For the reasons stated, the judgment of the appellate court is affirmed.
Judgment affirmed.

UNDERWOOD, Justice, dissenting:
{ do not agree with the couri's holding that the action of the trial judge constituted an abuse
of the discretion vested in him.

The juvenile probation officer’s April 7 report indicates defendant had been referred 1o that
office by the Somonauk Police Department In March of that vear. He had been an habitual
runaway since the age of 10. On April 8 the court adjudged him a minor in need of
supervision and placed him in the La Salte County Group *39 Home. He became, the May 8
supplemental repart states, “a serious discipline problem® at the Group Home. The May 2
episode at the La Salle County Detention Home resulted, the report continues, in
hospitalization of the teacher who had suffered a broken leg, arm and nose. Thereafter,
defendant vas transferred by the court to the Kankakee County Detention Home, a more
secure facility than the La Salle County Home, pending the adjudicatory hearing. While the
repori and supplemental information are included in this record, the extent to which the
judge was personally aware of its cantents prior to the hearings is not entirely clear. 1t is not
unfair to presume some recollection on his part, however, since defendant had been before
the court several veeks earlier when he had been adjudged a minor in need of supervision.
This, it seems to me, is relevant in considering whether permitting defendant to remain
handeuffed constituted an abuse of the rial court's diseretion.

As Mr. Justice Stengel emphasizes in his cogent dissenting opinicn in the appellate court,
irial judges are vasted with discretian in determining whether the likelihood of escape or
violant conduct by a defendant indicates the desirability of some resfraint. (21 Am.Jur.2d
Cririnal Law sec. 240 (1865); Loux v. United States (9th Cir, 1968), 388 F.2d 911, 918-20,
cert. denled (1968), 393 U.S. 867, 83 S.Ct. 151, 21 L.Ed.2d 135.) lt is not necessary that
the court wait until an attempt to escape or a dangerous act oceurs in the courtroom. Loux,
at 919-20.

The majority relies upon our apinion in Bosse, which vas a substantially different situation.
There, instead of a simple pair of handcuffs, “(tihe defendant was brought to court wearing
handcuffs, which were ihreaded through shackles attached to a restraining belt wrapped
around his waist. His shoelaces had been removed.” (Peaple v. Baose (1977), 66 #il.2d 261,
254, 5 l.Dec. 832, 833, 362 N.E.2d 303, 304.) There, instead of a judge, the defendant
appeared hefore a jury, where the possibility of prejudice was cartainly enhanced. The
majority cites, as *4¢ authority for its holding, no case which did not involve a jury trial,
including Eaddy v. People (1946}, 115 Celo. 488, 492, 174 P.2d 717, 719. I note, too, that
the partial sentence quoted from Eaddy in the majority opinion concludes with: ¥, except as
the necessary safety and decorum of the court may otherwise require.” (115 Colo. 488,
492,174 P.2d 717, 719.) Also, it is notewsorthy that in each of the cases, other than Boose
and Duran, cited by the majority, the convictions were upheld, and in Duran multiple errors
in addition to the shackling, contributed to the reversal.

The Baose opinion and the majority here have relied heavily upon the American Bar
Association Standards, as Is indicated by *75 ™88 the quotations in the majority opinion.
Those standards, however, focus primarily upon the prejudicial effect upon a jury, and we

- have.none here, Thetrialjudge.observed that there was “peor security” in the courtroom,

which the majarity suggests is preferably remedied by summoning additional guards. Implicit

345
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. in this suggestion is the view that calling more officers {o guard the defendant somehow has
..a less.prejudiciaf effect upon the judge than handcuffing the defendant. To me the exact
Oﬁf)osile is likely. While | doubt that a judge wilt be prejudiced in either event, the argument
that he will be more so if the prisoner appears before him in handcuffs than if the judge is
told it will be necessary to summon additional guards before the prisoner is brought in is too
sophisticated for me to accept.

Simitarly, the argument that the handcuffs restrict defendant's ability to effectively
comnunicate vith his counsel is, in my judgment, simpfy not reafistic. They may have done
so in Boose whers the cuffs vere attached to a restraining belt, but | do nat agree that
effective assistance to counsel was restricted here in any significant way.,

Lastly, the majority urges that the handcuffing jecpardizes the value of the presumption of
innocence and demeans our system of justice. | am by no means certain *41 that significant
loss actually occurs in either of those areas under the circumstances in this case, but, in
any evenl, they are not the sole factors to ke considered. The facts that defendant was an
habitual runaway, that, while being held in a detenticn facility, he prevented help from
reaching a teacher being severely beaten by another inmate, and that defendant-might now
try to escape in view of the prospect of additional confinement, weare not irrelevant. Nor do
we know the age, sex, condition or number of courtroom parsannel present who might be
able to assist in restraining defendant if an escape were attempted. The triaf judge Is
ordinarily far beiter informed on such matters than we and belter able to assess the
security needs in his courtroom. We know from our review of the cases befare us that
individuals the age of defendant or younger engage in violent conduct, including homicides.
While 1 agree that the frial judge's discretion to permit restraints should be exercised
sparingly, 1 am not convinced that the trial judge's action here, where there was no jury
involved, constiluted an abuse of diseretion requiring a new adjudicatory hearing.

lwould accordingly reverse the appellate courl and affirm the trial court.

RYAN, Justice, dissenting:

| concur in the dissent of Mr. Justice Underweed, In addition 1 wish to make some
observaiions that are more in the nature of expressicns of perscnal opinions than
statements of legal precepts.

it would seem that when the hearing has been held before the court and not a jury a
defendant should be required to demonsirate that he has in some manner sufferad
prejudice by being handcuffed during the trial. In this case it is not contended that the
evidence did not support the court's finding that the defendant was delinquent. In fact, it is
not urged that the evidence was close cor evenly balanced. R appears to me to be a ussaless
*42 obeisance to "the appearance, dignily, and seif-respect of a free and innocent man,” a
needless expense and a waste of judicial time to remand this case for another delinquency
hearing at which there is no contention the finding of the cour! would be or could be
different.

Also, | am concerned about the after-the-fact determination by the majority that the
defendant shotild not have been handcuffed, The trial judge is charged with the
responsibility for the decorum of his courtroom and with the responsibility for the safety of
avery pafson in it. He must make a judgment, balancing the possibility of offending the
dignity of the defendant who has been charged wilh participating in an act of violence

. against the possibility of death or injury to himself and others in his court, If he errs in
striking this balance, in my opinion, it is better te offend the dignity **76 =89 of the
defendant than to suffer violence to erupt in the courtroom, Even at the risk of being
reversed by a court of review, | vould, if again a trial judge, adhere 1o this belief. It is the
frial court and naot this court that will be held accountable to the public for permitting acts of
violence 1o occur in court, in such a sensitive area, the trial court should not be revarsed
short of a clear abuse of discretion,

“++ For these reasons Fio'not believe the circuit court of La Salle County 'should have been
reversed in the absence of a showing that the defendant was in some way prejudiced or
that the frial court clearly abused its discrelion. | therefore respectfully dissent.

Parallel Citations

67 #l.2d 33, 364 N.E.2d 72
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. . Evidence
State ex rel. Juvenile Dept. of Multnomah County v. Miltican i ol Fact F
Court of Appea's of Oregon.  Movember 29, 1995 138 Or.App. 142 808 P.2d 857 (Approx. 11 pages) Fa¥ and Impartiel Fact Finder
Trial

Substantive or Procedural Due Frocess
Guarantzes of Federat or State

In the Matter of Millican, Robert Shawn, a Minor Child. Conatton
STATE ex rel, JUVENILE DEPARTMENT OF MULTNOMAH COUNTY, ‘ nfants
Respondent, Dependent, Negiacled, and Definguant
. Chidren
V. Evidence Estabished Juvenls
T Alumak NITT T IAVANT Avannnllasd Unauthorized Use of Molor Velicls

Q112-83948; UA ABL749.  Argued and Subnntted Sept. 19,1995,  Lecidied Nov. 29,
1295,

Juvenila was adjudicated by the Circuit Court, Multnomah Caunty, Dale R. Kech, J., to be
wilhin court's jurisdiction for committing act which, if committed by adult, would consfitute
third-degree sexual abuse. Juvenile appealed. The Court of Appeals, Haselton, J., held
that: (1} evidence supgorted finding that juvenile had requisite intent, and {2} juvanile
court's refusal to order juvenile's leg chains removed in court was harmless error,

Affirmed.

De Muniz, J., dissented and fifed opinion.

} West Headnotes (8)

Change View

T

1 Infants L}”:’ Trial or review de novo
Infants &2 Presumptions, inferences, and burden of proof
On appeal of juvenile court's finding that juvenile is with courl's jurisdiction, Court |
of Appeals reviews evidence de novo, giving due deference to credibility
‘ determinations made by juvenile court judge. ORS 19.125(3), 419A.200(5).

=

Y

2 Cases that cite this headnote

2 Infants @'—3 Sex offenses
Finding that juvenile had requisite intent to commit act vhich, had juvenite been
adult, weuld have constituled third-degree sexual abuse, by grabbing buttocks of
female staff mamber at group horne, was supported by evidence of other
centemporaneous interactions belween juvenile and staff member that invelved
touching and suggestive comments by juvenile. ORS 163.305(6), 163.415(1).

3 Constitutional Law &= Custody and restraint
Criminal Law G Discretion of court
Under Fifth Amendment and due process clause, trial judge has discretion to
order shackling of defendant during criminal trial if there is evidence of
immediate and sericus risk of dangerous or disruptive behavior. US.C.A.
Const.Amends. 5, 14.

2 Cases that cite this headnote

4 - Criminal Law = Evidentiary matters
Criminal Law &7 Proceedings at trial in general
In exercising {ts discretion to order shackling of defendant during criminal trial,
court must receive and evaluate relevant information and mus{ make record
allowing appellate review of its decision; aithough Information need not be

! presented in formal adversary proceeding, conclusory statement alfone by

: prosecutor or law enforcement officer is not sufficient,

t
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2 Casaes that cite this headnote

5 Constitutional Law &= gjll of Rights or Declaration of Rights
Constitutional Law @:: Proceedings
Infants 7> Course and condust
Under Fourteenth Amendmeni and Bifl of Rights, juvenile has same right as adult
defendant to appear in court free from physical resiraints. U.S.C.A.
Const.Amend, 14,

3 Cases that cile this headnote i

i § Constitutional Law A Proceedings

infants %7 Course and conduct

Juvenile court was required under due process clause/order 1o remaval of
juvenile's leg chains in court absent evidence that juvenile posed immediate and
serious risk of dangercus or disruptive behavior. U.S.C.A. Const.Amend. 14.

1 Case that cites this headnote

.7 Infants = Manner and conduct of praceedings in general
Court of Appeals considers whether juvenite courl’s failure to order juvenile's
shackles removed in court is harmless beyond reasonabie doubt.

1 Case that cites this headnote

8 Infants &= Manner and conduct of proceedings in general

H Juvenile court's failure to grant juvenile’s motion to order his leg chains removed
' in court was harmless error; there was no evidence that courl's credibility
determinalicns were impermissibly skewed, no indication that leg chains
advarsely affected juvenile's dacision fo teslify, and no Indication that Juvenile's
right to consult with counsel was impaired in any fashion.

:
'
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t
|
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Attorneys and Law Firms
**858 Kelly Michaei Doyle, Portland, argued the cause and filed the brief for appellant.

David B. Thompson, Assistant Attorney General, argued the cause for respondent, With
him on the brief was Theodere R. Kulongoski, Aftorney General, and Virginia L. Linder,
Solicitor General.

Before DEITS, P.J., and Da MUNLZ and HASELTON, L.
Opinion
*144 HASELTON, Judge.

Child appeals from a judgment finding him to be within the court's jurisdiction for committing
an act which, if committed by an adult, would constitute sexual abuse in the third degree.
ORS 163.415." We affirm.

The juvenile couri's adjudication arose from an incident in which child, then a 16-year—old
resident of a boys' group home, allegedily grabbed the buttocks of complainant, a female
staff member. The court determined that the conduct subjected the complainant to nen-
consensual “sexual contact,” ORS 163.415,

~1- 2 Child first contends that the state failed to prove beyond a reasonable doubt
that he acled with the mental infent necessary to render the physical contact “sexual,”
within the-meaning of ORS-163.415. We review the evidence de novo, ORS 419A.200(5);
ORS 19.125(3), giving due deference to the credibility determinations made by the juvenile
court judge. Siate ex rel Juv. Dapt. v. Beyea, 126 Or.App. 215, 217-18, 867 P.2d 565
(1994Y; State exrel Juv. Depl. v. Cruz, 111 Or.App. 216, 218, 826 P.2d 30 (1992).

ORS 163.305(6) defines “sexual contact” as

“any touching of the sexual ar other intimate parts of a person or causing
such parson to touch the sexual or other intimate **859 parts of the aclor for
the purpose of arousing or gralifying the sexual desire of either party.”
{Emphasis supplied.)
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After reviewing all the evidence, including evidence of other contemparaneous interactions

..between child and complainant, that invoived touching and suggestive comments by child,

we conclude that the evidence established, beyond a reasonable doubt, that child acted
with the requisite intent and, thus, that the contact vas “sexual contact.”

*145 Child next assigns error to the juvenile court's refusal fo direct that he be unshackled

during the delinquency hearing. Child contends, particularly, that his continued shackling —
viclated due pracess and sa interfered with his right to a fair trial that the adjudication must

be reversed.?

The following colloguy cccurred at the beginning of the proceeding:

[Child's counsel]: "We're prepared fo proceed Your Honor. There is one preliminary
matter for the court and that relates to the fact that [child] was brought to Court this
merning in leg chains.

“That s the current procedure that the sheriff's officers use in transporling children from
the detention center to the courlhouse far various hearings. And while [being] short
staffled] may well explain why that is necessary in a lot of circumstances, 1 strongly object,
during the course of the trial, to having him appear and participate and testify while in
chains. -

“lnink it has a definite cooling effect in terms of his exercise of his conslitutional rights.
And, Iwould argue that it is an interference with his right fo due process and a fair trial.

(YR

“[The court]: Your abjection is noted. I'd just note that this isn't a jury proceeding. it's a
proceeding before the court. And 1 understand your concerns. But | can assure the—tha
child that whether or not he is in leg chains—or not won't aifect the court's view of the
evidence presentad here. | appreciate the objection, for the record, though,

“[Child's counsel]: Then, Your Honor, | do, frankly believe that the Caurt can overlook
that. 1 think it is more difficult far the juvenile to overlook that. And 1 think it affecis him and
his participation in the trial. And | object on that basis as weli.”

Oregon has long recognized the right of adult defendants to be free from physical restrainis
during criminal trials. Stafe v. Smith, 11 Or. 205, 8 P. 343 (1883). That right, which derives
from the common law, as well as from the Fifth *148 Amendment and the Due Process
Clause of the Fourteenth Amendment to the United States Constitution, protects the
accused from “self-incrimination by mute testimony of a violent disposition.” State v. Moore,
45 Or.App. 837, 839, 609 P.2d 866 (1980). Although most often invoked as & safeguard
against potential jury prejudice, the right to stand trial unshackied also ensures that
defendants may face the court * "with the appearance, dignity and self-respect of a free and
innacent {person].' " Sfale v. Kessler, 57 Or.App. 469, 472, 645 £.2d 1070 (1982), quoting
People v. Harrington, 42 Cal. 165, 10 Am.Rep. 286 (1871). As ve stated in Kessler:

“[T)he inferences the jury may drawis just one of the elernents of prejudice to a

defendant who is shackled. The shackles impinge on the presumption of innocence and
the dignity of the Judicial proceedings and may inhibit consultation with his attorney and
his decision whether to take the stand as a witness,” 57 Or.App. at 474, 645 P.2d 1070,

3 4 The right not to be shackled is not, however, absolute, A trial judge has “the
discretion to arder the shackling of a defendant if there is evidence of an immediate and
serious risk of dangerous or disruplive behavior.” Siate v. Moore, 45 Or. App. at 839-40,
609 P.2d 866. In exercising that discration, the ¢court must receive and evaluate relevant
infermation and must make a record allowing appellate review of its decision. Kessfer, 57
Or.App. at 473, 645 P.2d 1070, Although the infermation need not be presented =868 1Ina
formal adversary proceeding, “a conclusory statement alone by a prosecutor or law

-enfarcement officer is Rot-sufficient topesmit the-independent analysis.necessary for the

exercise of discretion.” Sfafe v. Schroeder, 62 Or.App. 331, 337, 661 P.2d 111, rev. den.
295 Or. 161, 668 P.2d 380 (1983).

5 Notuithstanding our precedents recognizing adult defendants’ rights to appear
vilhout physical restraint, we have not previously addressed the issue of shackling with
respect to juvenile court proceedings. Child, citing those cases, argues that juveniles have
the same right as adult defendanis to appear free from physical restrainis. We agree.
“Neither the Fourteenth Amendment nor the Bill of Rights is for adults alone.” /n re Gautt,
387 U.S. 1, 13,87 8.Ct. 1428, 1436, 18 L.Ed.2d 527 (1967).
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Although some of the concerns underlying Kessfer ef al do not apply in this context

. because there is no right to a *#47 jury in juvenile court proceeding, Siale exrel Juv, Dept.

v. Reynolds, 317 Or. 560, 574, 857 P.2d 842 (1993), two factors warrant our extension of
the right against physical restraint to juvenile proceedings. First, the right to remain
unshackled is based on considerations beyond the potential for jury prejudice, including
inhibition of free consulation with counsel, Kessler, 57 Or.App, at 474, 645 P.2d 1070.
Accord Schroeder, 62 Or.App. at 338 n. 5, 681 P.2d 111 (finding violation of due process
vhare the defendant's shackles were not visible to the jury}. That concern applies equally
in the juvenile context.

Second, extending the right 1o remain unshackted during juvenile proceedings is consonant
vith the rehabilitative purposes of Oregaon's juvenile justice system, See generally
Reynolds, 317 Qr. at 574, 857 P.2d 842. Allowing a young persan who poses no security
hazard to appear before the court unshackled, with the dignity of a free and innocent
person, may foster respect for the judicial process. Sas afso In re Staley, 67 Hl.2d 33, 7
iil.Dec. 85, 364 N.E.2d 72 {1977) (extending to juveniles the right to remain unshackiad in
non-jury proceedings absent a showing that the accused posed a threat of escape).

6 Here, the court received no evidence that child posed an immediate and serious risk
of dangerous ar disruptive behavior and made no findings to that effect. Consequently,
denial of chiid's motion lo remove the leg chains was error. Schroeder, 62 Or.App. at 337
38, 661 P.2d 111,

7 The state argues, navertheless, thal that error was harmless. See Schroeder, 62
Or.App. at 338, 661 P.2d 111 (applying harmless error analysis to trial courl's dental of
defendant’s matien to remove shackles). Because the error was of federal constitutionat
magnitude, we consider whether it was harmless beyond a reasonable doubt. Siate v
Waﬁgn, 311 Qr. 223, 230--31, 809 P.2d 81 (1991); Schroeder, 82 Or.App. at 338, 681 P.2d
111,

8 In Kessler, we tdentified three poteniial types of prejudice from shackling: (1}
impingement on the presumption of innocence and the dignity of judicial procaedings; *148
2) inhibition of the accused's decision whether to take the stand as a witness; and (3)
inhibilion of the accused's consuitation with his or her attorney. 57 Or.App. at 474, 645
P.2d 1070. We consider each in turn.

Child asserts that the presence of shackles affected the trial court's assessment of the
evidence, parficularly on crifical issues of credibifity, We note, however, that at ihe
beginning of the delinquency proceeding, the juvenile court staled that the leg chains
“won't affect the Coust's view of the evidence here.” Child's trial counsel concurred, stating
that she “frankly befieve{d] the court can averlook that,” and made no record either during
or after the proceeding as to any prejudicial impact on the juvenile court as the irier of fact,
Child argues, nevertheless, that even if the presence of shackles did not somehow bias the
court's assessment of his credibility, his demeancr itself—that is, the manner in which he
presented himseif to the **867 court through posture, facial expressions, and the like-—-was
affected by his shackling, Whatever he merits of such a consideration in a different cass, it
is unsupported on the record here. Based on our independent review of the evidence, we
do not belfieve that the trial court's credibility daterminations were impermissibly skewed.

As to the second and third potential sources of prejudice, there is no indication in this
record that the leg chains adversely affecled child's dacision to testify, or inhiited him from
consulting with counsel. Child did, in fact, testify, and presented his version of events
without any suggestion of discomfort or reluctance. Similarly, the record shows that child did
on oceasion participate in counsel's colloquy with the court, and there is no indication that
the right to consult was actually impaired in any fashion.

On this record, ve are satisfied that the constitulicnal error in denying child's motien to be
unshackled was harmlass heyond a reasenable doubt. Accerdingly, child is within the

- court's jurisdiction for committing an act which, if committed by an adult, would violate ORS

163.414.

Affirmed.

De MUNIZ, J., dissents.

*149 De MUNIZ, Judge, dissenting. .
| agree that the juvenils court here made no record that child posed an immediate or

-+ setious risk of dangerous or disruptive behavior, and therefare erred in not ordering his leg

irons removed. Hovwever, because 1 disagree that the error was harmiess beyond a

Af7
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reasonable doubt, | respectfully dissent.

In assessing the effect of the juvenile court’s error, the majority focuses on the paossible
types of prejudice set out in Stale v. Kessler, 57 Or.App. 469, 474, 645 P.2d 1070 (1982)
(risk of impinging on presumption of innacence and the dignity of judicial proceedings, as
well as inhibiting consultation with counsel and decision whether to testify). The majority
holds the error harmless beyond a reasonable doubt because it finds that child's
appearance in leg irons did not prejudice the juvenile court as trier of fact, and that child
did, in fact, testify and consult with counsel. 138 Or.App. at 148, 906 P.2d at 860-61.1
disagree vith the majority’s harmiless error analysis for two reasons.

First, in addition 1o the Kessler factors, | would also consider the potenfially prejudicial
effect on a child's abilify to testify, because shackling is likely to be more psychelogically
jarring for children than adults. ! Wearing leg irons may serfously undermine a child's
confidence in telling his side of the story, which would adversely affect the credibility
determinations of even the most experienced juvenile judge.

Second, cenltral to the majority's harmless error analysis is child's failure 1o demonstrate
how the shackling prejudiced him. Specifically, the majority notes that child's counsel “made
na record either during or after the proceeding as to any prejudicial impact an the juvenile
court as a trier of facl.” 138 Cr,App. at 148, 806 P.2d at 860. Because | believe that
unnecessarily shackling chifdren in a delinquency hearing is presumptively prejudicial, |
would hold that child was not required to make a record of prejudice.

*150 This is no more thah we grant adult defendanis who are shackled without cause. In

both Kessler and State v. Bird, 58 Qr.App. 74, G50 P.23 949, rev. dan. 284 Or, 78, 653 -
P.2d 999 (1282}, the slate argued that the error was harmless because the defendants

failed to prove how they were prejudiced by their unwarranted physical restrainis, We held

that

"the prejudice {0 a defendant shackled or otherwise physically restrained during trial is
manifest and need not be proven in an indiddual case. By showing thal he was required
to vear leg shackles, without a showing of substantial necessity, defendant has
demansirated a violation of his due process right to a fair trial.” Kessfer, 57 Or.App. al
474-75, 845 P.2d 1070; *862 Bird, 59 Or.App. at 78, 650 P.2d 949 (quoting Kessler )
(emphasis supplied}. 2

Simitarly, in Duckelt v. Godinez/tdcKay, 87 F.3¢ 734 {9ih Cir1945), the Ninth Circuit refused
to place the burden of proving prejudice on an adult habeas pelitioner who had been
shackled without compelling reasons during his seniencing hearing. Id. at 749. Although
the petitioner had presented no evidence of prejudice at the frial level, the court declined to
perfarm a harmiess error analysis because “[tlhe risk of doubt * * * is on the state.” 1d.>
but see Stale v. Long, 195 Or. 81, 244 P.2d 1033 {1952} {handcuffing the defendant during
voir dire did not require reversal where patential jurors may not have seen handcuffs,
defense counsel neither questioned or abjected to any jurcr on that basis and vhere “there
was reasonable grounds for precautions which were taken®). 4

*151 If we do not require criminal defendants to demonstrate prejudice from unwarranted
shackling, we cannotl place that burden on juveniles. Physically restraining children without
the proper findings not only violates the protactions afferded adults, it also thwarls the
historical purpose of Oregon's juvenile justice system.

Since 19807, the focus of this state's juvenile proceedings has been on “rehahilitation” of
delinguents and not on "crime control,” Stale exrel Juv. Depl. v. Reynolds, 317 Or. 580,
567, 857 P.2d 842 (1993). The purpose of a delfinguency hearing is not to punish or
convict, but rather to salvage, guide, and protect delinquent youths as wards of the court.
id. at 568, 857 P.2d 842. The role of a juvenile judge is fundamentally different from that of
a judge in an aduft criminal prosecution. The ultimate question in juvenile court is not guilt
ar innocence, but rather. "what kind of care .custody, and control vwill best meet the needs of
the child.” Stale v. Stevart, 123 Or.App. 147, 155, 859 P.2d 545 (1923) (De Muniz, J.,
dissenting), adhered lo as modified 126 Or.App. 456, 868 P.2d 794 (19%4), aff'd 321 Or. 1,
892 P.2d 1013 (1985).

Leaving child in leg irans without finding that he is dangerous, disruptive or prene to
escape is so far removed from the "best interest of the child” that prejudice is presumed,
The burden is then on the state, as in Kessler, Bird and Duckett, to prove harmiess error
by demonstrating a lack of prejudice.

| am aware that'the receritly passed Juvenile Justicé Task Force Bill (SB 1) replaces the
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“best interest of the child” standard with the staled purpose of prolecting the public,

. reducing juvenile delinquency and providing fair and impartial procedures for dealing with

delinquenlc:;onduct.5 Or.Lavs 1995, ch. 422, § 1a{1). However, SB 1 becomes operative
January 1, 1996, it was not the law at the fime of child's hearing, 2nd thus is not dispositive
to this appeal. Furtharmore, even if SB 1 effectively averrules Reynolds and makes
delinquency hearings more akin to criminal prosecutions, that is all the more reason not to
deny juveniles the protections afforded aduit defendants.

*152 | also acknowladge that the majority would be correct in finding harmless error if there
was “overwhelming evidence” that child committed an act, which if done by an adult, would
constilute sex abuse in the third degree. Sge Stale v. Schroeder, 62 Or.App. 331, 338, 661
P.2d 111, rev. den. 295 Or, 161, 668 P.2d 380 (1983) (unwarranted shackling **863 of
adult defendant is harmless error beyond a reascnable doubt if there is “overwhelming
evidence of his guilt™). Howevaer, in revieving this record, 1 cannot conclude that such
evidence exists.

This case is similar fo State v. Glick, 73 Or.App. 79, 697 P.2d 1002 {1985). In Glick, we
could not say that shackling the defendant without cause was harmless error beyand a
reasonable doubt because the evidence came down to a credibility contest between the
defendant and allaged victim. /d. at 83 n. 1, 697 P.2d 1002. In other words, we could not tell
what effect, if any, the defendant’s shackles had on the jury's credibility determinations.

Here, the dispositive issue, as conceded by child's counsel below, was not whether child
touched the alleged victim, but whether he did so with the requisite intent of sexually
gratifying either the victim or himself. As in Giick, the only witnesses to the underlying
incident vere these two parties, and the juvenile court judge essentially was asked to weigh
the credibility of their conflicting accounts. F cannot conclude from the record that child's
shackles did not affect his credibility, % and thus cannot say the failure to remove his leg
irons was harmless error beyond a reasonable doubt.

Fwould remand for a new hearing, directing the juvenile court to allow child {o appear
vithout physical restraints, unless the court receives svidence and finds that child peses an
immediate or serious risk of dangerous or disruptive behavior.

Parallel Gitations

906 P.2d 857
: Footnotes ‘
e I - )
1 ’ ORS 163.415(1) provides, in part:
“A person comimits the crime of sexual abuse in the third degree if the
person subjects another person toa sexual contact; and
“(a) The victim does not consent to the sexual contact[.]”
2 Child's argument appears to be based exclusively on federal constitutional
protections, and he does not make a separate argument under the Oregon
Conslitution.
3 . Because child dees not assert that the shackling vielated the Oregon

Constltution, see n. 2, we do not consider whether there is “substantial and
canvinging evidence of guilt and little likelihood that the error affected the
verdict.” Waijton, 311 Or, at 230-31, 808 P,2d 81 (citing State v. Hansen, 304
Or. 189, 180, 743 P.2d 157 (1987)).

1 The majority here apparently considered this factor because it found that
child “presented his version of events without any suggestion of discomfort or
reluctancs.* 138 OrApp. at 148,"906°P.2d at 861.

2 Although Kessler was a jury case in which we could more easily infer
prejudice, its holding applies equally to prejudice in non-jury proceedings,
e.g., influencing the defendant's consultation with counsel and decision
whether to testify. 57 Or.App. at 474, 845 P.2d 1070.

3 The Duckett court did not go as far as finding reversitle error, but instead
remanded for a hearing on prejudice. 67 F.3d at 749. However, Ducket! was
an appeal from an adult habeas corpus action governed by a different
standard of review. We review juvenile delinquency hearings de novo. ORS
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419A.200(5); ORS 19.125(3). Because Kessler and Bird presume prejudice
- absent a finding of substantial necessity, as in this case, we are nol required
to remand to the juvenile court for a hearing on prejudice.

4 kt is unclear vhether Long means that shackling errors are harmless unless
the defendant makes a record of prejudice, or merely that shackling is not
ercor if supported by “reasonable grounds.” For reasons stated later in this
dissent, | would resolve that uncertainty in chilg's favor.

5 Even under this new system, shackling a child without the requisile findings is
not a “fair and impartial procedure.”

5] The transeript of chitd's testimony shows many pauses, repetitions and
unfinished sentences, as if he vere hesitant and unsure of himsaif. Whether
this is child’s normal way of speaking, or the proceedings themselves made
him nervous or the shackles undermined his confidence, | cannot say. Under
Kessler, Bird and Duckett, hovever, the state has the burden to demonstrate
that the shackling did not prejudice child.
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RELATED TOPICS

Infants

Cependent, Neglected, and Detnquant
Inre RW.S. Chidren

Supreme Court of North Daketa.  March 5, 2007 728 NW.2d 328 2007 NDA7  (Approx, 14 pages) Robbery Victen Fretrial Bentfization of

Juventa

Criminal Law

In the Interest of R.W.S., aka R.B.H., Child. Reviaw

Tyrone Turner, Petitioner and Appellee, Clear Error Trial Court Findings of Fact
v Ca'm of Error veied Vielation of -

* Constitutional Right
R.W.S., aka R.B.H., Child, Respondent and Appellant

PR |

No.20060167. March g, 2007.

Synopsis

Background: Juvenile was adjudicated delinguent in the Juvenile Court, Burleigh County,
South Central Judicial District, Bruce B. Haskell, J., for committing the offenses of burglary,
robbery, and disorderly conduct and was placed vith the Division of Juvenile Services.
Juvenile appealed.

Holdings: The Supreme Court, Maring, J., held that:

1 referee abused his discretion and violated juvenile's due process rights when he refused
{o remove juvenile's handcuffs and deferred the issue to law enforcement;

2 the lrial court's failure to indepandenily analyze whether to remove juvenile's handcuffs
was harmless error; and

3 witnass’s in-court identification of juvenils did not craate a substantial fikelivood of
Irreparable misidentification.

Affirmed.

' West Headnotes (13)

Change View

e e

i Criminal Law 7> Questions of Fact and Findings
Afinding of fact is clearly erroneous if there is no evidence to suppart i, if the
reviewing court Is left with a definite and firm conviction that a mistake has been
made, or if the finding was induced by an erroneous view of the law.

2 Cases that ¢ite this headnote

2 Criminal Law ‘S™* Review De Novo
The Supreme Court reviews questions of law de nove.

1 Case that cites this headnote

3 Constitutional Law ‘:—%3 Praceedings

Infants @‘""‘ Course and conduct

Trial referee abused his discretion and violated juvenile's due pracess rightto a
fair trial when he refused to remove juvenile's handcuffs and deferred the issue
i to law enforcement, after juvenile requested the removal of his handcuffs during
delinquency hearing; referee should have addressed the issue and considered
juvenile's record, temparament, and the desperateness of his situation, the
security situation at the courtroom and courthousa, juvenile’s physical candition,
and whether there was an adeguate means of providing securily that vas less
prejudicial. U.S.C.A. Const.Amend. 14.

2 Cases that cite this headnote

4 Courls {5}?" Decisions of United States Courts as Authority in State Courts 3
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: When deciding a question of the violation of a federal canstitutional right, the
i .Supreme Court looks to federal courts for guidance,

5 Infants £ Manner and conduct of proceedings in general
The trial court’s failure to independently analyze whether to remove juvenile's
handcuffs during delinquency hearing was harmless error; juvenile was charged
with robbery, burglary and disorderly conduct, and the avidence against juvenile
‘ was overshelming, considering that vitness had a clear view of juvenile as he
! saw juvenile leave his workshop with stolen items, he fought with juvenile, and he
detailed juvenile until police arrived, and second witness had a clear view of
1\ juvenile while he was detained and when he was escoried off of property by :
‘ police. !

2 Cases that cite this headnote

6 Criminal Law = Prejudice to righis of party as ground of review
Federal conslitutional errors do not automatically require raversal if it is shown
that they were harmiless, but before a federal constitutional error can be held
harmless, the court must be able to declare a belief that it was harmless beyond
a reasonable doubt.

1 Case that cltes this headnote

7 Criminal Law = Prejudice to rights of party as ground of review
In declaring an error harmless beyond a reasonable doubt, the court must be
convinced that the error did not contribute to the verdict.

2 Cases that cite this headnote

‘ 8 Criminal Law e Prejudice to rights of party as ground of review

I Before declaring an error harmless beyond a reasonable doubt, the court must
review the entire record and datermine, in light of all the evidence, the probable
effect of any censtitutional errer upon a criminal defendant’s righis.

|

| ) .

1 1 Case that cites this headnote
|

|

i 8 Criminal Law G Presumption as to Effect of Error; Burden
i The burden is on the beneficiary of a constituticnal error to prove the error is
! harmiess bayond a reasonable doubt.

2 Cases that cile this headnole

t 40 Infants = Age ang identification .
Witness's in-court identification of juvenile did not create a substantial likelihood
of irreparable misidentification, even though juvenile was the only Native
American male in the courtroom and was the only individual in handcuffs; witness
had a clear viaw of juvenile'when he saw juvenile leave his workshop vith stolen
items, and the juyvenile attacked him and they fought, second witness had a clear
view of juvenile while he vas laying on the ground being detained by vitness,

and bath witnesses identified juvenile less than sixveeks after juvenile

commilted his offenses. i

11 Criminal Law s Review De Novo :
The Supreme Court reviews federal constitutional questions de novo.

1 Case that cites:this headnole

‘ 12 Courts €= Decisions of United States Courts as Authority In State Courts
| Decisions of federal courts other than the United States Supreme Court,

! interpreling the United States Constitution are considered for guidance.
|

|

1 Case ihat cites this headnote ,
13 Criminal Law G [n-Courd Kentification in General
-+ The admissibility-of an in-court identification that is not preceded by a prefrial
identification is to be determined by considering whether the in-court
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identification procedure is unnecessarily suggestive and susceplible ta a
substantial likelihood of irreparable misidentification; then the court Is to analyze
the opportunity of witness to view criminal at scene of crime; the witness's degree
of attention; the accuracy of his or her prior description of criminal; the leve! of
certainty dermonstrated at the confrontation; and the time between crime and
confrontation to evaluate whether there is a substantial likelihoad of irreparable
misidentification.

; 1 Case that cites this headnote !

Attorneys and Law Firms

*327 Tyrone J. Turner, Assistant State's Attorney, Bismarck, N.D., for petitionar and
appellee; submitted on brief.

Bradley D. Patersen, Legal Servicas of North Dakota, Bismarck, N.D., for respondent and
appellant; submitted on brief.

Opinion
MARING, Justice.

[ 1] RW.S. {*Richard"” ! ) appeals the juvenile court's orders adjudicating him a delinquent
child and placing him with the North Dakota Division of Juvenile Services until March 2007,
Richard argues he was denied a fair hearing by having to wear handcuffs and because the

- in-court identifications were impermissibly suggestive and unreliable. We hold the juvenile
court *328 abused its discretion by failing to independently decide whether to remave
Richard's handcuffs. We conclude, hovever, this was harmless error because there is
overvhalming evidence of Richard's guilt. We further hold the juvenile court dig not viclate
Richard's right to due process when it alloved the In-court identifications because thay
were not unnecessarily suggestive and did not [ead to a substaniial lixelihood of irreparable
misidentification. We affirm the juvenile court's orders.

l
{9 2] On April 18, 20086, a juvenile hearing, presided over by a juvenile court referee, was
held to determine whether Richard was a delinquent child. Richard vas accused of
committing the delinquent offenses of burglary, rebbery, and disorderly conduct. Richard
was transported to the hearing in handcuffs and remained in handcuffs for the duration of
the hearing. At the hearing, Richard asked to have his handcuffs removed. The referee
responded: "Well, as I've been fold by the presiding judge of the district that this is a matter
to be determined by the sheriff's office since they're responsible for security. And so I've
been told not to interfere with that decision.” Robert and Carol Solberg, witnesses to the
alleged offenses, testified at the hearing,

[9 3] The Salbergs have a workshop in their backyard. On March 7, 2008, Robert Solberg
nolicad the workshop's side doer was open a few inches and he could see through the
door's glass panel that 2n individual was inside, Robert Solberg yefled at the individual as
he was leaving the workshop with a tocl belt. The individual threw a wood chisel at Robert
Solberg and then atacked him with the tool bell. Robert Salberg knocked the individual to
the ground, then detained him, Robert Solberg's son, who had called the police, detained
the individual while Robert Solberg inspected the workshop for missing items. When he
returned from the shop, he resumed detaining the individual.

[11 4 When Carol Solberg heard there was an Intruder, she went to the back door of the
garage. She saw Robert Solberg slanding on the back deck and the individual lying on the
ground, facing her. The individual called her names and used inappropriate language. She
had a clear view of the individual's face from five to six feet away as the police escorted the
individual through the garage after his arrest. The individual was placed in the police -
vehicle and transported to'the police station.

[q 5] During Robert Solbaryg's hearing testimony, he was asked to identify the individual he
encountered on March 7, 2008. Solberg identified Richard, who was sitting next 1o his
atforney. Richard's attorney stated: "f'd like the record to also reflect that {Richard] is the
only Native American male in this courtroom. He's also the only person in this courtroom
vho's currently in handeuffs.” When asked to identify the individual she saw on March 7,
2008, Carol Solberg pointed to Richard. Richard's attorney again asked that the record
reflect that he was the only Native American male at the hearing and the only individual in
«handcuffs.
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[ 6] The referee adjudicated Richard a delinquent child for committing the offenses of

. burglary,.rebbery, and disorderly conduct. Richard was ordered to be removed frem the

legal custedy of his mother and placed in the custody of the North Dakata Division of
Juvenile Services until March 7, 2007.

[ 7] Richard requested a review of the referes's order, arguing he was denied his
constitutional right to a fair hearing by having to wear handcuffs, and that the in-court
identifications were impernvssibly *329 suggestive and unreliable. On review, the juvenile
court affirmed the referee's order on the grounds that there was no showing of prejudice
and the in-court identifications were supported by the evidence, Richard appeals the
juvenile court's arders.

. Il

1 2 {1 8] Under N.D.R.Civ.P. §2{a}, this Court reviews a juvenile court's factual
findings under a cleaily erronecus standard of review, with due regard given to the
opportunity of the juvenile court to judge the credibility of the witnesses. in re K.H., 2008
ND 156, 117, 718 NW.2d 575. "A finding of fact is clearly errcneous if there is no evidence
to support it, if the reviewing court is left with a definite and firm conviction that a mistake
has been made, ar if the finding vas induced by an erroneous view of the law,” Interest of
D.D.,, 2006 ND 30, 7 18, 708 N.W.2d 900. This Court reviews questions of law de novo. /n
reKH,at|7.

3 [1 9] Richard does not claim the juvenile court erred in'ﬁnding him delinquent,

. Richard argues the juvenile court violated his constitutional rights by refusing to remove his

handcuffs at the hearing without independently declding the necessity of restraints. Richard
contends the handcuffs denied him the abifity to communicate with his lawyer and assist in
his defense, impaired his physical movement and mental faculties, caused psycholcgical
harm, interferad with his ability to testify, and was an affront to the dignity of the hearing,

4 [§ 10] This is a case of first impression for our Court, as we have not previousty
addressed the right of either adult defendants or juveniles {o appear in court free from
physical restraints. When deciding a question of the violation of a federal constitutional
right, we look to federal courts for guidance. See Cify of Bismarck v. Maleri, 177 NW.2d
530, 538 (N.D.1970).

[% 11} The United States Supreme Court has recently stated ihat there is near censensus
agreement that during a trial's guilt phase, “a criminal defendant has a right to remain free
of physical restraints that are visible to the jury; that the right has a constitutional
dimension; but that the right may be overcome in a particular instance by essential state
interasts such as physical securily, escape prevention, or courtroom decorum.” Deck v.
Missauri, 844 U.S. 622, 628, 125 S.Ct. 2007, 161 L.Ed.2d 953 {2005); see ABA Standards
for Criminal Justice: Discovery and Trial by Jury 15-3.2, pp. 188-91 (3d ed. 1998}

[ 12] In Deck, the United States Supreme Court addressed “whether shackling a convicted
offender during the penalty phase of a capilal case violates the Federal Constitution.” 544
U.S. at 624, 125 S.Ct. 2007. The Court held “that the Constifution forbids the use of visible
shackles during the penalty phase, as it forbids their use during the guilt phase, unless that
use is fusiified by an essential state interest'—such as the interest in courtraor security—
specific to the defendant on trial.” Id. {quoting Holbreok v. Fiynn, 475 U.S. 560, 568-63,
106 S.CL. 1340, 89 L.Ed.2d 525 (1988) {emphasis omitted)); see also HNinois v. Allen, 397
U.5. 337, 343-44, 90 S.Ct. 1057, 25 L.Ed.2d 353 (1970) {holding restraints may be used
vwhen necessary to maintain dignity, order, and decorum in the courtroom). fn so holding,
lhe United States Supreme Court examined the reasons that motivate the guilt phase
constitutional rule and determined they apply with similar force at the penalty phase, even
though “shackles do not undermine the jury's effort to apply that presumption® of innecence
because *330 the defendant has been convicted. Deck, 544 U.S. at 632, 125 S.Ct. 2007.

11 13] In Deck, the United States Supreme Court reviewed the considerations that militate

- against the rouline-use of visible physical restraints during a criminal tral. Id. at 830-31,

125 8.CL. 2007. The Court identified three fundamental legal principles: (1} "the criminal
process presumes that the defendant is innocent until proved guilty,” and visible physical
restraints undermine that presumption, suggesting “to the jury that the justice aystem itseif
sees a need to separate a defendant from the community at farge:” (2) “the Constitution, in
order to help the accused secure a meaningful defense, provides him vith a right to
counsel,” and "[slhackles can interfere vith the accused's abilily to communicate vith his
lawyer;” and (3) “judges must seek to maintain a judicial process that is a dignified process
... which includes the respectful treatment of defendants, reflects the importance of the

=~ matter atissue; gulit orinnacence, and the gravity vith which Americans consider any
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deprivation of an individual's liberty through criminal punishment.” Id. (citations omitted).

[ 14} The United States Supreme Court applied these principles and concluded that the
latler teo considerations, securing & meaningful defanse and malntaining dignified
proceadings, nilitate against the routine use of visible physical restraints during the penalty
phase of a criminal trial. fd. at 632, 125 S.Cl. 2007. The Court also concluded that although
the jury was not deciding bebseen guilt and innacence, it was deciding befween life and
death, an equally important decision. /d.

{ff 18] With respect to a juvenile court proceeding, we recognize the concerns about the
effect of visible physical restraints on a jury do not apply. However, vwe agree vith those
couris helding that juvenifes have the same righis as adult defendants to be free from
physical restraints. See In the Matter of Millican, 138 Or.App. 142, 906 P.2d 857, 8860
(1995); In re Staley, 87 H.2d 33, 7 Ill.Dec. 85, 364 M.E.2d 72, 74 (1977). "[Neither the
Fourteenth Amendment nor the Bill of Rights is for adulis alone.” in re Gauff, 387 U.8. 1,
13, 87 5.Ct. 1428, 18 L.Ed.2d 527 {1987). In Millican, the Court of Appeals of Oregon held
that "two factors warrant our extension of the right against physical restraint to juvenile
preceedings. First, the right o remain unshackled is based on considerations bayond the
potential for jury prejudice, including inhibition of free consultation with counsel,” and
“Islecond, extending the right to remain unshackled during juvenile proceedings is
conscnant with the rehabillitative purposes® of the juvenile justice system. 906 P.2d at 860
(citaticns omitted). “Allowing a young person who pases no security hazard te appear
before the court unshackled, with the dignity of a free and innocent person, may foster
respect for the judicial process.” Id.; see also In re Sfaley, 7 1l.0ec. 85, 364 NE.2d at 74
(extending to juveniles the right to remain free from restraints in non-jury proceedings
absent a showing of clear necessity for restraints).

[fl 16] The United States Supreme Court, in Deck, also held that the canstijutional
requirement to be free from physical restraints is not absolute. 544 U.S. at 633, 125 S.CL.
2007. The trial court, in the exercise of its discretion, may take account of special
circumstances that call for restrainis. fd. “But any such determination must be case specific;
thatis to séy, it should reflect particular concerns, say, special security needs or escape
risks, related to the defendant.” id. The United States Supreme Court concluded that the
trial court fziled to provide reasons why *337 the shackles were necessary. /d. at 634-35,
125 S.Ct. 2007, Finally, the United States Supreme Court held:

Thus, where a court, without adequate justificatian, orders the defendant to
wear shackles that vill be seen by the jury, the defendant need not
demonstrate actual prejudice to make out a due procass violation. The State
must prove beyond a reasonable doubt that the shackling error complained
of did not contribute to the verdict obtained.

Id. at 635, 125 S.Cl. 2007 (citation omitted).

{1l 17) We conclude that the juvenile court had a duly fo exercise ils discretion when
Richard requested that his handcuffs be removed during his adjudicatory hearing. The
referee violated Richard’s due process right to a fair trial when he failed to exercise his
discretion and deferred to faw enforcement. See Lakin v, Stine, 431 F.3d 959, 864 (6th
Cir.2005) {holding the trial court's deference to a corrections officer was a violation of due
procass); Woodards v Carduedl, 430 F.2d 978, 281-82 (6th Cir.1970) (holding the trial
court abused its discretion by leaving the decision of whether lo physically restrain to the
sheriff); In re A.H., 359 ILApp.3d 173, 295 lll.Dec. 708, 833 N.E.2d 915, 323 (2005)
(holding the trial court, not the sheriff, has discretion to decide whether to leave a
respondent in physical restraints); Sfale v. Carler, 53 Ohio App.2d 128, 372 N.E.2d 622,
626-27 {Ct.App.1977) (holding the trial court's decision to allow the sheriff to determine if
defendant was to be physically restrained was clearly erroneous); Millican, 906 P.2d ai 860
{holding a conclusory statement by a law enforcement officer or prosecuter of a sarious risk
of dangerous behavior was not sufficient to meet the independent analysis necessary for
the exercise of discrefion); State v. Roberls, 86 N.J.Super. 159, 206 A.2d 200, 20506
{1865) (holding the trial couri had discretion whether lo apply physical resiraints).

{1 18} The factors the juvenile court should have considered are: the accused's record,
temperament, and the desperateness of his situation; the security situation at the

courtroom and courthouse; the accused's physical condition; and whether there was an
adequate means of providing security that was less prejudicial. Lakin, 431 £.3d at 964.

5 6 7 8 9 {1 19] In the present case, the juvenile court made no

. findings that-Richard posed-an immediate and.serlousdisk.of dangerous or disruptive

behavior or of escape or flight. Therefore, refusal to remave Richard's handcufis was a
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violation of his due process rights. Our analysis leads us to whether this violation was

.. harmless error. “fFlederal constitutional errors do not automatically require reversal if it is

shown that they vers harmlass, but befere a fedaral constitutional error can be held
harmless, the court must be able 1o declare a belief that it was harmiless beyond a
reasonable doubtl.” Stale v. Chihanski, 540 N\W.2d 621, 623 (N.D.1995). “In declaring this
belief, the court must be canvinced that the error did not contribute te the verdicl.” fd.
“Furthermore, befora making this declaration, the court must review the entire record and
determine, in light of all the evidencs, the prabable effect of any constitutional error upon a
criminal defendant's rights.” /o, at 623-24. The burden is on the beneficiary of a
constitutional etrer ta prove the error is harmless beyond a reasonable doubt. Siafe v.
Trigb, 315 N.W.2d 649, 655 (N.D.1982).

[1] 20] Here, the evidence in the record is overshelmingly in support of the adjudication of
guilt. Robert Solberg had a clear view of Richard as he [eft the Solbergs’ workshop and had
an extended close view of Richard as he fought off Richard, and *332 then as he detained
Richard on the ground. Carol Solberg also had a clear view of Richard when he was on the
ground and as he was escorted through the garage. The Solbergs both identified Richard
as the individual they encountered on their property on March 7, 2006. Richard was never
out of the sight of either the Solbergs or the police, and he was taken directly from the
Solberg house to the police vehicle and then the police station. There is ne doubt Richard
committed the delinquent offenses of burglary, robbery, and disorderly conducl. See in re
A.H., 295 Hl.Deac. 709, 833 N.E.2d at 524 (holding the father's deprivation of his child was
supported by avervhelming evidence, therefore, the trial court's failure to analyze need for
physical restraints was harmless beyond a reasonable doubt), Here, the juvenile court
vialated Richard's due process rights, but the error was harmless beyond a reascnable
doubt because of the overshelming evidence against Richard.

m
10 [f 21] Richard argues that the in-court identifications at the hearing were
impermissibly suggestive and unrefiable and, therefore, denied him a fair hearing.

11 [ 22] We review federal constilutional questions de nove. Stafe v. Campbeli, 2006
ND 168, 9 6, 719 N.W.2d 374, cart. denied, 549 U.S. 1180, 127 S.C1. 1150, 166 L.Ed.2d
993 (2007). )

[11 23] In State v. Norrid, 2060 ND 112, 611 NW.2d 866, we addressed the question of
vhether an cut-of-court identification must be suppressed because it was so unnecessarily
suggestive and conducive lo irreparable mistaken identification to constitute a denial of due
procass. In Noirid, we anatyzed the United States Supreme Court decisions conceraing
eyewitness identifications. Id. at §if] 7-13. These decisions alt deal with the exclusion of an
impermissibly suggestive out-of-court identification or an in-court identification that has
been tainted by suggestive pretrial identifications. See Neil v. Biggers, 408 U.S, 188, 200~
01, 93 S.Ct. 375, 34 L.Ed.2d 401 (1972); Stovail v. Denno, 388 U.8. 293, 287, 87 S.Ct.
1957, 18 L.Ed.2d 1188 (1967); Unifed Stales v. Wade, 388 U.S. 218, 241, 87 S.CL. 1924,
18 L.Ed.2d 1149 (1967); Aanson v. Bralthvaite, 432 U.S. 98, 114, 97 S.Cl. 2243, §3
L.Ed.28 140 {1977). Whether the five factors set out in Nelf v. Biggers, and again in
fManson v. Brathwaite, apply to initial in-court identifications has not to date been
addressad by the United States Supreme Court,

[ 24] The Eighth Circuit Caurl of Appeals has concluded that a defendant's claim that a

- first-time in-court identification was made under impermissibly suggestive procedures does

implicate the defendant’s right to constitutienal due process and the Biggers and Manson
factors apply. United Stales v. Murdock, 828 F.2d 283, 297 (8th Cir.1991); Unifed Stales v.
Davis, 103 F.3d 660, 6§69-70 (8th Cir.1998), However, the Scuth Carolina Supreme Court
has held: *We conclude, as the majorily of courts have, that Neif v. Blggers does not apply
to in-court idenlifications and that the remedy for any alleged suggestiveness of an in-court
identification is cross-examination and argument.” State v. Lewds, 363 5.C. 37, 609 S.E.2d

. 515, 518.(2005). The rationale provided by the South Carolina Supreme Court is “these

exira safeguards are not applicable to an in-court identification because the wilness'
testimony is subject to the same rules of evidence, witness credibility, and cross-
examination as all testimany in a criminal trial. ld.; see also United States v. Domina, 784
F.2d 1361, 1368-59 (9th Cir.1986) (halging In-court *333 identification is reviewed undar
an abuse of discretion standard),

12 [ 25} We have held: "Our court looks to decisions of other states for guidance, but it
is nhot bound by those decisions. In respect to questions invelving the United States
Constitution, not only does our court receive guidance from the decisions of the United
States Supreme Court, but it is bound by those decisions.” Cily of Bismarck v. Materi, 177
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N.W.2d 530, 538 (MN.D,1870). Decisions of federal courts other than the United Stales
Supreme Court, interpreling the United States Constitution are considered for guidance.
See generally Stale v. Lamb, 541 NMW.2d 457, 459 n. 2 (N.D.1998) (stating that federal
decisions construing federal rules similar to our state’s rules are considered for guidance.);
Opp v. Source One Management, Inc., 1999 ND 52, 12, 531 NW.2d 101 {holding when
we are interpreting the NO Human Rights Act, we wil lock to federal interpretations of Title
Vi for guidance).

{1 28] In Norrid, we stated that the United States Supreme Court, in Stovall v. Denno, held
“identification testimony must be suppressed if, under the totality of the clrcumstances, the
procedure for identification 'was so unnecessarily suggestive and conducive to irreparable
mistaken ideniification’ fo constilute a denial of due process.” 2000 ND 112, § 8, 611
N.W.2d 866 (quoting Stovall, 388 U.S. at 302, 87 S.CL 1967). We noted: "Under the Stovail
due process test, the determination of the admissibility of an identification involves a two-
pronged analysis of (1) whether the identification procedure is impermissibly suggestive,
and (2) if so, whether the identification nevertheless is rellable under the totality of the
circumstances,” Norrid, at  10. We also hald the defendant has the burden of proving the
identification procedure Is impermissibly suggestive, and the State must then show the
identification is reliable under the totality of the circumstances. Id. Further, we held: “even if
an identification procedure is unnecessarily or impermissibly suggestive, there is no due
process viclation requiring exclusion of identification evidence if the identification is reliable
under the totality of the circumstances....” fd.  13. Determining reliability requires the
consideration of several factors: * "'The opportunity of the witness to view the criminal at the
fime of the crime, the wilness' degree of attention, the accuracy of his prior description of
the criminal, the favel of certainty demonsirated at the confrontation, and the fime between
the crime and the confrontatian.' * /d. {quoling Biggers, 409 U.S. at 199-200, 83 S.Ct. 375).
The Eighth Circuit Court of Appeals has analyzed a defendant's claim that a first-time in-
court eyevitness identification viclated his due process rights because the procedure was
impermissibly suggestive and unreliable under the very framework e applied in Norrld.
United States v. Murdock, 928 F.2d 293 (8th Cir.1991); United States v. Davis, 103 F.3d
660 (8th Cir.1996).

(1 27} In Murdock, the defendant argued the in-court identification testimony vas iainted
because he was seated at the defense counsel table and was the only African—American in
the room. Murdock, 928 F.2d at 297. The Murdock Court held, under Manson, in
addressing these claims "we must apply the two part test” and “[flirst, we must decide
vhether the challanged confrontation was impermissibly suggestive. If it was, ve must then
determine whether, under the totality of the circumstances, the suggestive procedures
created “a very substantial likelihood of irreparable misidentification,’ * Murdock, 928 F.2d
at 297 (quoting *334 Manson, 432 U.S. at 118, 97 S.CL. 2243). The Eighth Circuit Court of
Appeals then held that in making this second determination it must consider the Biggers
and Manson five factors. Murdock, 928 F.2d at 297. The court stated that it does not
require pretrial lineups pracede in-irial identifications and, therefore, the only issue in this
case was whether Murdock's “presence at the defense table, combined with his being the
only African—American in the courtroom at the time of the identification, constituted
impermissibly suggestive procedures.” fd. The court conciuded: “[W]hile it may have been
suggestive, it was nol impermissibly suggestive. Even if the procedure was impermissibly
suggestive, under the tatality of the circumstancas, there was no substantial likelihood of
misidentification.” /d. The court applied the Biggers five factors noting that facts supported
that the witnesses-had a substantial amount of lime ta view the defendant, the vitness vere
fairly attentive during the crime, the wilnesses vere very certain abott the defendant’s
identify, and the identifications tack place within a reasonable period after the crime. /d.

{71 28] in United States v. Davis, 103 F.3d 660 (8th Cir.18886), the Eighth Circuit Court of
Appeals again reviewed a defendani's claim that a first-time in-court identification violated
his constitutianal right to procedural due process. In that case, thé court stated: * "Refiability
is the linchpin in delermining the admissibility of identification testimony.' * /d. at 669
(quoting Manson, 432 U.S. at 113—14, 87 S.Ct. 2243). The court again applied the due
process farmulation emanating from Stovall, 388 U.S. al 302, 87 S.C1. 1967, and the totality
of the circumstances standard and the factors outlined in Biggers, 409 U.S. at 199-200, 83
S.Ct. 375 and Manson, 432 U.S. at 114, 97 S.CL 2243, Id. 669-70. In Davis, the defendant
contended that the first-time in-court identification was made under “an impermissibly
suggestive procedure because Davis was the only African—American male seated at the
defense counsel table, and the anly other African—American individual present was a man
in the back of the couriroom.” Id. at 670. The court notad that the defendant "made a
specific objeclion 1o the racial composition of the courtroom and requested that he not be
seated at counsel table during the identification procedures.” Id, The Elghth Circuit Court of

7i9



2072014 .

Inre RW.S. - WestauNest

Appeals held: “We agree with the Ninth Circuit's assessment that ‘thera is no conslitutional

. enlitlement.to an in-court ling-up or olher particular methods of lessening the

suggestiveness of in-courl Identification, such as seating the defendant elsewhere in the
room. These are matlers within the discretion of the court.” * /d. (citing Domina, 784 F.2d at
1369). The Eighth Circuit Court of Appeals concluded that given “the total circumstances,
the arguably suggestive nature of the in-court identification vas not so impermissibly
suggeslive as to create ‘a very substantial likelihood of irreparable misidentification.’ ” /d. at
671 (quoting Simmons v. United Stales, 380 U.S. 377, 384, 88 S.CL. 867, 19 L.Ed.2d 1247
{1868)). The court pointed out that the prosecutar's questions were nol suggestive, the
vilnass' in-court identification was vigorously attacked on cross-examinalion, and that
under the five factars analysis other circumstances indicaled the witness' testimony was
reliable. /d. at 670.

{1 29] Two recent cases, United States v. Jaeger, 298 F.Supp.2d 1003 (D.Haval'i 2003),
and Louisiana v. Jordan, 813 S0.2d 1123 {La.Ct.App.2002), have applied the five factor
test from Biggers to In-court identifications that were not preceded by pretrial identifications.

19 30) In Jaeger, 298 F.Supp.2d al 1005, the defendant was charged with distributing a
controlled substance to an undarcover *335 police officer. The defendant argued that
because a pretrial identification was not conducted and a considerable amount of time had
passed from the alleged safe to the trial, in-court identifications should have been excluded
or safeguards should have been implemented to prevent prejudice, id. at 1005. The United
States Disteict Court for the District of Hawaii held the decisien to allow an in-cotrt
identification is feft to the courl's discretion and °{t]hat discretion Is abused only when the
in-court identification testimony given is 'so unnecessarily suggestive and conducive to
irreparable misidentification as to amaunt to a denial of due process of law...."” /d. at 1007
(quoting Domina, 784 F.2d al 1369). The Jaeger court then applied the Biggers factors to
determine the reliability of the in-court identification testimony. 298 F.Supp.2d at 1007-08.
The court concluded that the in-court identification did not present a substantial likelihood
of misidentification, /d. at 1008.

[ 31] In Jordan, 813 S0,2d at 1128, the defendant was charged with armed robbery. The
victim had viewed the defendant for three to four minutes, /d. at 1127. The victim identified
the defendant for the first time at {rial. Sae id. at 1129, The defendant argued that the court
should have excluded the in-court identification on the grounds it was unreliable because
the defendant was not identified before the trial. id. at 1130. The court considered the
Manson factors vhen it evaluated the reliability of the vitness's in-court identification.
Jardan, 813 So0.2d at 1130. “Even if the dentification procedure is suggestive, an
identification will be permissible if there is not a very substantial likelihood of irreparable
misidentification.” /d. "The opportunity to crossexamine a witness about his in-court
identification of the defendant as the perpetrator of a crime will ordinarily cure any
suggestiveness of such an idenlification.” Id. The court concluded that application of the
Biggers factors established that “the in-court idenlificalion of defendant was permissible
because there did not exist a substantial likelihood of irreparable misidentification.” fd.

vl 32] In United Stales v. Perez—Gonzalez, 445 F.3d 39, 43 (1st Cir.20086), the defandant
was charged for involvement in a riot on government property. Prior ta trial, law
enfarcement officials viewed videos of the riot that included the defendant's image. Id. The
officials identified the defendant for the first time at trial, See id. at 48. The defendant
argued that the in-court identifications were improperly suggestive and they were likely to
lead to misidentification, and that he should have been allowed to sit in the gallery and
given an in-court line-up, fd. When evaluating an in-court identification, a court first looks to
whether an inappropriately suggestive procadure was used. Id. if a suggestive procedure is
used, the court must decide whather the identification was nonetheless reliable under the
totality of the circumstances. /d. The Court held exclusion or prehibition of an in-court
identification is appropriate only if the court finds a very substantial likelihood of irreparable
misidentification. /d. ’

13 [ 33) We hold that the admissibifity of an in-court identification that is nat preceded
by a pretrial identification is to be determined by applying the same analysis we applied in
Norrid considering whether the in-court identification procedure is unnecessarily suggestive
and susceptible to a subsiantial likelihood of irreparable misidentification. The five Biggers
and Manson factors are lo be used to evaluale whether there Is a substantisl likelihood of
irreparable misidentification.

£336 [{] 34] We recognize the potential for suggestiveness in an initial in-court identification.
The in-court identificaticns of Richard were suggestive because he was the only Native
Armerican male in the courtroom, the only individual in handcuffs, and was sitting alene with
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his attorney at the defense table. Richard never requested, however, procedures at irial

.. that may have lessened the suggestiveness of the in-court identifications. Any
suggestiveneass was reduced by Richard's opportunity to cross-examine the wilnesses and
his ability to raise doubts about the accuracy of the identifications. During cross-
examination, Richard questioned the witnesses about their encounters with the intruder.
Richard had the oppoertunity to expose possible weaknesses in their identifications, thereby
reducing the suggestiveness of the in-court identifications. We cenclude that the procedure
was not impernissibly suggestive.

{5 35] Even if it was impermissibly suggestive, applying the Biggers and Mansen factors to
this case, the in-court identifications of Richard did not create a substantial likelihood of
irreparable misidantification, Robart Salberg had an excellent view of Richard as he threw
the chisel, as Richard aitacked him, and as they faught. Bath Robert and Carol Solberg
had a clear view of Richard as he lay on the ground after being detained by Roberi
Solberq. Both witnesses devoted their exclusive atiention to Richard as he lay on the
ground. A prior description of Richard was not necassary because Robert Solberg
personally handed over Richard to the police. Richard was apprehended and detained by
Rebert Salberg while in the commission of his crimes and never lefl the scene, providing
Rabert and Carol Solberg certainty that Richard was the Intruder. Robert and Carol Solberg
vitnessed Richard's crimes on March 7, 20086. A juvenile hearing took place on April 18,
2008, Less than six weeks from the witnessing of a crime to the in-court identification is a
minimal amount of time.

[ 36] Application of the Biggers and Manson faclors eslablishes that the in-court
identifications were properly admitted because there was not a substantial likelihood of
Irreparable misidentification. Therefare, the juvenile court did not violate Richard's due
process rights when it allowed the in-court identifications of Richard.

v
(4] 37] In conclusion, the juvenile court violated Richard's due process rights by failing to
independently and properly analyze whether to remove Richard's handcuffs; however, this
was harmiess error because there is overwhelming evidence of guilt in this recerd. The
juvenite court did not violate Richard’s due pracess rights in admitting the in-court
identifications because they did not lead to a substantial likelihcod of irreparable
misidentification. We affirm the juvenile court's orders.

{1 38} GERALD W. VANDE WALLE, C.J., and SOMIA CLAPP, D.J., and DANIEL J.
CROTHERS, and CAROL RONNING KAPSNER, JJ., concur.
- [ 39} The Honerable SONJA CLAPP, D.J,, sitting in pface of SANDSTROUM, J., disqualified,

Parallel Citations

2007 ND 37

f Footnotes
{ e e

1 The party's name is a pseudonym.
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e ey e, Dependent, Neg'ected, and Denquent
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The SUPERIOR COURT of Los Angeles County, Respondent; urisdistonal Fading
People of the State of California, Real Party in Tnterest. Establishment, Organization, and
Pracedurs
No. Bigaiad4,  May 21, 2007, Lin%ed States Suoreme Court Inleroretaton

Background: Minor who appeared in juvenile delinquency court filed mation to prohibit use
of shackles upon minors in the courtraom in the absence of an individualized evidentiary
showing of manifest need. The Superior Court, Los Angeles County, No. MJ11172, Richard
E. Naranje, J., denied the motion. Minor filed petition for a wait of prohibition directing trial
court to set aside its order denying the motion.

Halding: The Court of Appeal, Woods, J., held that juvenile delinquency court could not
use physical resiraints upon aill minors who appeared in court proceedings absent an
individualized determination of naed.

\Writ granted.

i West Headnotes (10}

Change View
| 3
! . b
{ 1 Prohibition %= Acls and Proceedings of Courls, Judges, and Judicial ¥
i Officers 2 .
j A petition for a vait relief is the appropriaie means of obtaining review of court —
policies.

2 Infants &= Dismissal and mootness

Court of Appeal viould exercise its discretion to rasolve the issue of whether it
i vas proper to use physical restraints upon alt miners who appeared in juvenile
caurt procgedings absent an individualized datermination of need for the
restraints, notwithstanding that the minaor who pefitioned for relief had already
oeen released from custody,; exception to the mootness doctrine applied since
the petition posed an issue of important public interest that was likely to recur,
but due to the relatively short duration of the proceedings, was likely to evade
review.

3 Criminal Law QF Review De Novo
in ruling on the use of physical resfraints upon all minors in juvenile court
proceedings absent an individualized determination of need for such restraints,
Court of Appeal vould decline to appeoint a special master or a referee to
conduct an evidentiary hearing into the policy, inasmuch as an evidentiary
hearing vould nol.have proven useful to the cour! in.deciding whether it could
adopt a blanket policy requiring use of physical restraints upon all minors.

1 Case that cites this headnote

4 Infants & Course and conduct !
Juvenife definquency court could not use physical restraints upen afl minors who
appeared in courl preceedings absent an individualized determination of nead
for the restraints; any decision 1o shackle a minor vhio appeared in juvenile

. delinguency court for a courl proceeding was required to be based on the noan-
confarming conduct and behavior of that individual mmor, and the decision o
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shackle a minor had to be made on a case-by-case basis.

See § Witkin & Epslein, Cal. Criminal Law {3d ed. 2000} Criminal Trial, § 11 et
seq.; Cal. Jur. 3d, Criminal Lavr Rights of the Accused, § 193 et seq.

! 2 Cases that cite this headnole

5 Criminal Law @:’ Discretion of court
Criminal Law &5 Custody and restraint of accused
The decision whether to shackle a defendant is discreticnary, a reviewing court

will uphoeld the court's decision absent an abuse of discretion.

2 Cases that cite this headnote

6 Criminal Law = Discretion of Lower Court
While a irial court's discretionary order is presumed correct, and error must be
v affirmatively shown, nonetheless an abuse is demonstrated where the court's
order appears to fack ail evideniiary support in the record or is based on
erroneous legal principles.

1 Case that cites this headnote

7 Criminal Law ©= Evidentiary matters
The burden is upon the People to establish a need for physical resiraints used
on the accused.

! 1 Case that cites ihis headnote

g Criminal Law = Custody and Restraint of Accused
Criminal Law & Custedy and rastraint of accused
It is the trial court, not law enforcement personnel, that must make the decision
that an accused be physically restrained in the courtroom; a trial court abuses its
discretion if it abdicates this decision-making responsibility to security personnel
or law enforcement,

| g Criminal Law &= Grounds and circumstances affecting use of resteaints in
general ,

The type of proceeding determines the amount af naed that the court must find
to justify the use of physlcal resiraints on a defendant; if the proceeding is before
a jury, manifest necessity is clearly required.

i 1 Case that citas this headnote

i0 Coaurts &= Dacisions of Uniled States Courts as Authority in State Courls
Decision of federal district court was not binding on California Court of Appeal.

i
1
{
i
i
i

Attorneys and Law Firms

**364 Janice Y. Fukai, Alternate Public Defender of Los Angeles County, Felicia Kahn
Grant and Stephanie Bedi, Depuly Alternate Public Defenders, for Petitioner.

No appearance for the Respondent.

Steve Ceooley, District Attorney of Los Angeles County, Lael Rubin and Patrick D, Moran,
Depuly District Attorneys, for Real Party in interest.

Manning & Marder Kass'Ellrdd, RamireZ and Steven J. Renick for Los Angeles County
Sheriff's Department as Amicus Curiae on behalf of Real Party in Interest,

Opinion
WQo0s, J.

*1348 Tiffany A. seeks a vrit of prohibition direcling the lower court to set aside its order
denying her reation to preclude the use of physical restraints upon all rinors who appear in
juvenile court proceedings in the Lancaster Juvenile Delinquency Court absent an
individualized determination of need for the restraints. Petitioner complains the juvenile
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delinquency court's generat policy requiring all minors to ba shackled is contrary fo the

_established law concerning the appropriate use of physical restraints during court

proceedings. The Real Party in Interest, the People and Amicus Curiae, the Los Angeles
County Sheriff's Cepartment assen, inter afia, the requisite showing of need for the use of
restraints depends on the type of court 365 proceeding. They claim that where the
proceedings are before a judge rather than a jury, do not involve witnesses, and are brief
andfor uncontested, the necessary showing of need is far less, and does not have to be
particularized as to the individual. Thus, as the respondent court did in denying the motion
below, they defend the general policy arguing the use of restraints in the Lancaster
courtroom for all minors is warranted based on safely concerns arising from the design of
the courthouse facility as vell as the lack of sufficient numbers of security personnel
available to monitor the courtroom. Finally, they defend the use of the policy claiming that
the case law limiting the use of restraints in the courtroom arises enly in the context of
criminal proceedings involving adults, and thus this case law should not bs applied in the
contex of juvenile delinquency proceedings. As we shall explain, the courf's reasons for
denying the pefitioners motion, and the Real Party and the Sheriff's Department’s reasons
for defending the policy, are without merit, In our view, the use of physical restraints upan
minars who appear in the Lancaster Juvenife Delinquency Court must be based on a
showing that such restraints are necessary for each individual minor irrespeactive of the type
of hearing or proceeding. Conseguently, we issue the wirit of prohibition.

FACTUAL AND PROCEDURAL BACKGROUND

The Policy for the Use of Ankle Restraints on Minors

Juvenile delinquency matters are heard in Depariment 285 in the Aifred J. McCourtney
Juvenite Justice Center in Lancaster California. Though a fotal 7349 of six sheriff's
deputies are assigned to the cousibouse, only one deputy is assigned as a bailiff in
Departmeant 285. "1 Depariment 285 has four exit doors from the courtroom and a number
of those deors lead to unsecured exls, public areas and/or to cutside the building.

The juvenile courf in Department 285 has a practice and policy to put ankle shackles on all
detainad minors who appear in the courtroom for all praceedings. This policy has been in
place for at least two years. % The policy of shackling minars vhile in the courtroom was
adopted because of the number of unlocked exits and unsecured halhvays in the courtraom
and because the lack of sheriff's personnel available to monitor the facility. According to the
Sheriff's Sergeant in charge of the security and custody at the courthouse, the risk of
minors escaping the courtroom is significant given the design of the courtroom and location
of the courthouse. The Sheriff's Sergeant opined the use of shackles on all minors has
prevenied escape attempts and allowed order to be maintained in the cousthouse. The
Sheriff's Sergeant concluded the use of ankls rastraints upon minors “is like having anather
depuly present.... Just as having a deputy at the minar's side causes him or her to think
twice about any attempt to escape or to cause trouble, so to do ankle restraints, which
avery minor immediately realizes eliminates any possibility of making a serious escape
attempt. if we had a **366 different facility—with locked doors, secured hallways and
courtrooms, sally ports, etc.—it might be possible to maintain security without the use of the
ankle resfraints. But in this facility, ankle restraints are the simplest, lzast intrusive 3

method of maintaining security.”

The Case of Tiffany A.

Petitioner became the subject of a wardship petition brought under Welfare and Institutions
Code section 802. The petition alleged 16-year—old Tiffany A. commiited the crime of
unlawful taking of a vehicle (i.e., a car belonging to *7350 her mother) in viclatian of Vehicle
Code section 10851, subdivision (a). On June 1, 2008, at an uncontested pre-disposition
hearing, Tiffany A. objected to the fact that she was shackled with leg chains during the
proceedings.

Her counsel! stated: *Your honor, Tiffany is shackled with leg chains because she is in
custedy. We would abject to her, being shackled bacause of the fact that the court cannot
use restraints without showing a manifest need, we're citing People v. Frier [sic] (1991} 1
Caldth 173, 3 Cal.Rptr.2d 426, 821 P.2d 1302. So at this point we would ask the court to
remaove the shackles.®

The Court; “Ckay. Your request is denied. The ¢asa you are citing does not apply to
juveniles.... The main reason the minors that are in custody are shackled is because we
do not have a secure egress and ingress to this courtroom like we did in the old building.
But your ahjection is noted and overruled....”

" ~Thereafter ondune 18, 2006, petitioner filed a motion o prohibit the use of shackles upon
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minors in the courtroom, * asking the court to make an order prohibiting the Sheriff from
using such physical restraints, unless the shackling had been ordered by the court based
on an individualized evidentiary showing of "manifest need.” Petitionar's counsel also
attached her declaration stating that all of her clients are brought into the courtreom in leg
shackles for all court appearances. She also stated she had been told the reason for the
use of the resiraints related to the inadequate security in the building hausing the
courthouse.

At the June 19, 2008, hearing on the motion, the court ruled as follovs:

“[Als | said befare on this subject, there are no cases in California law dealing with minors
an this issue.

“From what | am reading, ihat a lot of {hese cases started cut dealing with the defendant
being handcuffed, shackled in the presence of the jury. And that was ruted by the court,
you can't do that, understandably so, you don't want the jury to be prejudicad. There is
nat jury in Juvenile. The court is the jury. *1351 They have even gone—some of these
cases, they indicate that the defendant can’t be shackled at arraignment or any post pre-
trial hearing unless there is a showing that they need to be. And 367 again, however,
though nothing to address Juveniles.

“As | said before, in this courthouse, before the minors even get to the courtreom, once

they are taken from the secure holding area that probation maintains, there are multiple
avenues of escape that could be used by any minor who is in—being detained. And the

court, because of that security issue, has always required that the minor come into court
in a contained status, ta remain shackied to prevent escape.

"So the court has reviewed your motion. And for the reasons | have stated, the court will .
deny it.”

1 On August 18, 20086, petitioner filed this petition for a writ of prohibition, requesting
an order (1} directing the superior couri to set-aside [ts June 19, 2006, order denying her
motion to prohibit shackling minors by the Sherilf's Deparlment abssnt an individualized
showing of need for the restraints; and (2} directing the superior court to issue an order
granting the motion. ¥ The People, designaled as the Real Party in Interest, filed a return to
the petition and this court permilted the Sheriff's Departrment to file an amicus brief in the
matter,

On September 26, 2006, petitioner was released from cuslody.

DISCUSSION
in this court, petitioner asseris the Juvenile Delinquency Court in Lancaster erred in
denying her request for an order prohibiting the use of physical restraints on ail minors
appearing before it without first making an individual delermination far the need of the
restrainis. Before addressing this issue, however, we consider a few preliminary matters
concerning whether this court should reach the merits. Specifically, the People and the
Sheriff's Department assert this court should not consider the petition because it is moot as
to the petitioner. The Sheriff's Department also requests that rather than ruling on the
merits of the petition this court should order an evidentiary *1352 hearing so that the
Sheriff's Deparimenl can appear as a party and present evidence concerning the court's
policy. To these preliminary issues we now turn our attention,

l. Mootness.

2 Petitioner concedes she has been released from custedy and may not be subject to
the juvenife courl's shackling policy again. Thus, she admits the relief scught in the petition
is effectively moot as to her. Nonetheless petitioner requesis this court exarcise its inherent
discretion to resolve the issue presented by the pelition because it concerns a current and
ongaing policy of the Juvenile Delinquency Court in Lancaster that requires all minors
remain shackled throtughoul court proceedings. Consequently, she argues that the harm lo
minars will re-occur on a daily basis and yet may, given the nature of the proceedings,
evade review. Both the People and the Sheriff's Depariment urge this court to deny the
petition for meotness, The Sheriff's Department also points out that in her petition,
petitioner sought an order preventing her from being shackled, and that the cour! was not
asked to address the larger issue of any policy regarding the shackling of alf minars at the
Lancaster court.

The courts have developed various dactrines to permit the appeltate review of a case in
which it is no longer possible to remedy the injury giving rise to the request 368 for review.
One excéption to the mootness doctrine applies to those controversies that are capable of
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repetition and yet evading review. (In re Wiillam M. (1970) 3 Cal.3d 16, 24, 89 Cal.Rptr. 33,
473.P.2d 737, United Stales v. Howard (9th Cir.2007) 480 F.3d 1005, 1008-1010.) This is
such a case. In our view, this pefition poses an issue of impartant public interast concerning
the treatment of minors in our juvenile delinquency court system that is likely to reoccur in
view of the Juvenife Caurl's on-going policy of shackling of all minors daring coust
appearances. (See Oregon Adweacy Center v. Mink (9th Cir.2003) 322 F.34 1101, 1118
[cases are “capable of repetition” in this context where a party Is challenging an ongoing
government pelicy].) Yet, given the relatively short duration of the proceedings, and the
pace through which many minors move through the court and the wardship system, this
issue may evade review for a significant period of time. In addition, although the petitioner
styled her petition to request anly a remedy for herself, it is also clear that even if she had
fashioned it broadly to request relief for all miners who appeaar in the Lancaster Juvenile
Delinquency proceedings, the result would have been the *1353 same—the lower court
would have deniedit. Indeed, the court sought to defend the policy generally for alf minors;
the court's rationale for denying the moticn was not focused specificaily on petitionar,

Consequeantly, this court exercises iis discretion o resolve the underlying issue in the
petiticn cancerning the lagality of the lower court's shackling policy even though as to the
petiticner the matter is mool. {Iin re Sheena K. (2007) 40 Cal.4th 875, 879, 55 Cal.Rptr.3d
716, 153 P.3d 282; s2e also United Sfates v. Howard (9th Cir.2008) 463 F.3d 999, 1003-
1004 [91h Circuit reviewed the propriety of a district-vide policy of shackling all criminal
pretrial detainees during their first court appearance even though the claim was moot as to
the named defendants].)

Il Evidentiary Hearing.

3 The Sheriff's Department requested that rather than rule on tha merits of the petition
and grant the relief requested, this court should appoinl a special master or a referee
pursuant to Code of Civil Precedure segtion 909 and California Rules of Court rule 22% 10
conduct an evidenliary hearing into the policy. We decline this request.

We observe the Sheriff's Department and the People have submitted declarations” from
the Deputy District Attorney assigned to Bepartment 285 and from the Sheriff's Department
Sergeant in charge of courtroom security and juvenile detentions at the courtheuse. These
dedlaraticns attest in detail and at length concerning the practices and policies relating to
the use of physical restrainis for detained minors at the facility. Both declarations provide
evidence cancerning the security concerns in the courfroom and courthouse and the need
for the use of physical restraints in all juvenile delinquency matters. *369 Notwithstanding
this evidence, the Sheriff's Department asserts that such declarations are *no substitute for
a full evidentiary hearing, at which muitiple witnesses can be examined and cross-
examined, documents can be infroduced into evidence and views can be taken of the
relevant portions of the courthouse.” Nonetheless, the Sheriff's Department has not
specifically identifiad any additional *1354 evidence it would present at such a hearing, nor

‘explained how such evidence viould Improve upon or supplement that already submitted to

this court. Moreover, at botlom the issue before this court is not whether the Juvenile
Delinquency Court's and the Sheriff's Department's concerns over security at the Lancaster
Juvenile Courthouse are credible. Instead, the issue before this court is whether the
juvenile delinquency court can legally adopt a blanket policy requiring the use of physical
restraints for all minors at ali court proceedings without requiring an additional showing of
need for restraints for each minor. We are simply not convinced that delaying these
proceedings to conduct an evidentiary haaring would prove useful far our resaclution of the
issues.

lii. Policy for the Use of Physical Restraints.

4 Before this courl, patitioner asserts the juvenile delinquency court erred in
concluding that courtroom safety, standing alone, is a sufficient justification to establish a
general policy 1o shackle aif minors who appear befaore it at every court proceeding.
Pelitioner contends that to justify the use of physical restraints in the courtroom the court
must first make an individual determination of “manifest need” for each minor.

The People and the Sheriffs Department disagree, contending: (1) where the proceeding
does not require the appearance of witnesses, or a jury is not present, or the proceeding is
non-adversarial andfor brief in duration *manifest need” for the use of restraints is not
required; (2) an individual determination as to each minor is not fegally required to justify
the use of reslraints; and (3} the law iimiling the use of shackles should only apply in the
context of criminal matters involving adults, not to juvenile delinquency proc;eedings.8 With
the contentions of the parties in mind, we furn to the prevalling law governing the use of
physical restraints in the courtroom.
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The decision whether to shackle a defendant is discretionary; a reviewing court will uphold

the.court's decision absent an abuse of discretion. (See Peopie v. Havkins
(1995) 10 Cal.dth 920, 944, 42 Cai.Rptr.Z'd 636, 897 P.2d 574; People v Duran (1976) 16
Cal.3d 282, 281, 127 Cal.Rptr. 618, 545 P.2d 1322 {*in interest of minimizing the likelihcod
of courfroom violence or other disruption the trial court is vested, upon a proper showing,
#1355 with discretion to order the physical restraint most suitable for a particular defendant
in view of the altendant circumstances®).) While a teial court's discretionary order Is
presumed correct, and error must be affirmatively shown, nonetheless an abuse is
demonstrated where the court's order appears to lack all evidentiary support in the record
ar is based on erroneous legal principles, (See In re Cortez (1971) 6 Cal.3d 78, 85-86, 93
Cal.Rpir. 307, 490 P.2d 819 370 ['The tann [judicial discretion] implies absence of
arbitrary determination, capricious disposition or whimsical thinking. it imports the exercise
of discriminating judgment vdthin the bounds of reason, [{]) To exercise the power of judicial
discretion all the material facts in evidence must be both known and considered, together
also vith the legal principles essential to an informed, intelligent and just decision®].)

As early as 1871 the California Supremes Court recognized placing the criminal defendant in
shackles * 'imposes physical burdens, pains and resfraints upon a prisoner during the
pragress of his trial, inevitably tends tc confuse and embarrass his mental facultiss, and
thereby materially to abridge and prejudicially affect his constitutional rights of defense...."”
(People v. Duran, supra, 16 Cal.3d at p. 288, 127 Cal.Rptr. 618, 545 P.2d 1322 (Duran ),
quoting People v. Harringfon (1871) 42 Cal. 165, 168.)9 In Harrington and later in Duran
the Supreme Court recognized that shackling a criminal defendant prejudicially affecls the
defendant's constitutional right fo be presumed innocent as well as the defendant's right to
presant and parlicipate in the defense. (People v. Duran, supra, 18 Cal.3d at p. 298¢, 127
Cal.Rptr. 618, 545 P.2d 1322; People v. Harrington, supra, 42 Cal. at p. 168.)

The Duran court stated the potential harms resulting from shackling the: “possible prejudice
in the minds of the jurors, the affront to human dignity, % the disrespect for the entire
judicial system which is incident to unjustifiable use of physical restraints as vell as the
effect such restraints have upen a defendant's decision to take the stand, all support aur
continued adherence to the Harrington rule,” {Duran, supra, at p. 290, 127 Cal.Rpt. 618,
545 P.2d 1322.) In addilion, as the Duran court abserved, the United States Supreme Court
acknowledged that physical restraints should be used as a “last resort” not anly because of
the prejudice created in the juror's minds but atso bacause “the use of this technique is
itsalf something of an affront to the very dignity *1356 and decorum of judicial proceedings
that the judge is seeking 1o upheld.” {#linois v. Alfen (1970} 397 U.5. 337, 344, 90 S.CL.
1057, 25 L.Ed.2d 353.)

Thus, the Califernia Supreme Court stated in Duran, it had “ ‘reaffirm[ed] the rule that a
defendant cannot be subjected o physical restraints of any kind in the courtroom white in
the jury's presence, unless there is a showing of a manifest need for such restraints.””
(People v. Duran, supra, 16 Cal.3d at pp. 280-291, 127 Cal.Rptr. 618, 545 P.2d 1322;
italics added.) *“Need” in this contexd vas deemed to arise only when a defendant
demonstrated through his or her conduct unruliness or an intent to escape, or engaged in
other “nonconforming canduct ar planned nonconforming conduct” that would disrupt the
judicial process unless restraints were in place. (id. at pp. 291-292, 127 Cal.Rptr. 618, 545
P.2d 1322.) The Duran court stated the nenconforming conduct must be shown on the
record and the use of restraints without such a **377 record viould constitute an abuse of
discretion, (/bid.) In fact, in Duran the Suprems Court concluded the irial court had abused
its diseretion In ordering the defendant shackled during the trial because no reasons
appeared on the record. The Duran court noted that there was no showing the defendant
threatened to escape cor behaved violently before coming to court or while in court. The
Dran court stated the fact of the defendant's status {(as a state prison inmate charged with
a violent crime} was insufficient fo justify the use of resfraints, holding the decision to -
shackle a defendani must be made on "a case-by-case basis” and cannot be based on a
"general policy of impaosing such restraints” upon those charged vith violent crimes. (/d. al

p. 293, 127 Cal.Rpii. 618, 545 P.2d 1322)

While Duran involved shackling of a defendant during proceedings before a jury, the
California courts subsequently cansidered whether the reasoning in Duran and Harrington
applied to the use of restraints during other, nonjury criminal proceedings. In Solomon v.
Superior Court {1981) 122 Cal.App.3d 532, 535, 177 Cal.Rptr. t, Division Four of this
District and ten years later, the California Supreme Couri in People v. Fierro (1991) 1
Cal.4th 173, 219-220, 3 Cal.Rptr.2d 428, 821 P.2d 1302, considered the use of physical
restraints upon defendants in the context of preliminary hearings. in beth Flerro and

- Sofomorthe courts concluded the principlestannouncedin-Ooran-applied equally to court
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proceedings other than jury trials. The Fierro court stated the rule of “evident necessity”

... “serves.not maraly 1o insulate the jury from prejudice, but to maintain the composure and

dignity of the individual accused, and to preserve respect for the judicial system as a vhole;
these are paramount values to preserve irrespactive of whether a jury is present during the
proceeding.” (People v. Fierro, supra, 1 Cal.4th at p. 220, 3 Cal.Rptr.2d 426, 821 P.2d
1302.) The Fierro court held that as af trial, shackling could not be used at a preliminary
hearing absent "some showing® of necessity for their use. Nonetheless, the court also
concluded "white the dangers of unwarranted shackling at the preliminary hearing are real,
they are nat as substantial as those presented during the trial. Therefore, a lesser showing
than required al *1357 trial is appropriate.” {/bid.) In Fierro, however, because no reasons
for the shackling appeared in the trial court record, the Supreme Court did not have an
apportunity to explain what constituted a sufficient “lesser showing.”

Recently in Deshaun M. (2007) 148 Cal.App.4th 1384, 1386-87, 56 Cal.Rpir.3d 627, 629,
the First Bistrict considered a challenge to the use of physical resiraints on minor during a
jurisdictional hearing in the juvenile delinquency proceeding. The court adopted the legatl
principles announced in Fisrro, concluding: “[a)s in a preliminary hearing setling, however,
while some showing of necassity for the use of physical restraints at a juvenile jurisdictional
hearing should be required, it should not be as great as the showing required during a jury
teial. '[Wihile the dangers of unwarranted shackling at the preliminary hearing are real, they
are not as substantial as those presented during trial. Therefore, a [esser shovdng than
that required at trial is approgpriate.’ (Fierro, supra, 1 Caldth al p, 220, 3 Cal.Rptr.2d 428,
821 P.2d 1302.} Similarly, while there are dangers in using unwarranted shackling at a
juvenile hearing, thay are not as substantial as those presented during a jury trial and a
lesser showing should suffice.” (Deshaun AL, supra, 148 Cal.App.4th at p. 1387, 56
Cal.Rptr.3d at p. 630.)

7 8 *372In addition, whatever the amount of “need” necessary, the burden is
upon the People to establish it. {People v. Prado (1977) 67 Cal.App.3d 267, 277, 138
Cal.Rptr. 521.) Finally, the requirement that the record must show a “need® for shackles
“also presupposes that it is the trial court, not faw enfarcement personnel, that must make
the decision an accused be physically resirained in the courtroom. A trial court abuses its
discretion if it abdicates this decision-making responsibility to security parsannel or faw
enforcement.” (Paaple v. Hif! (1998) 17 Cal.4th 800, 841, 72 Cal.Rptr.2d 656, 952 P.2d
673, fn. amitted.)

8 From this authority ve glean several principles. First, the type of praceeding
determines the amount of “need” that the court must find to justify the use of rastraints. If
the proceading is before a jury, “manifest necessity” is clearly required. However, where the
proceedings do not require a jury a “lesser showing™ of need is apparently sufficient.

The second principle, of more paramount importance here, relates o the source of the
“need.” Every California State court that has considered the use of physical restraints in the
courtroom, irrespective of the type of proceeding, has looked to the coanduct of the
individual defendant to determine the need for restraints. (See e.q., People v. Cox{1991)
53 Cal.3d 618, 286 Cal.Rptr. 692, 809 P.2d 351 {Supreme Court reaffirmed Duran,
concluding that while no formal hearing Is required to demonsirate need for shackles, the
record *1358 must contain substantiation of violence or threat of viclence by the accused; a
general policy to restrain all persons charged was not sufficient].) indeed, in Deshaun M.,
the court, citing Duran noted that *{a] courl must not ... have a general policy of shackling
all defendants.” (Deshaun M., supra, 148 Cal.App.4th at p. 1387, 56 Cal.Rpir,3d al p. 629,
[italics addaci}.}11 In fact, because the juvenile court faited to make any findings
concerning the necessity of using physical restraints on the miner for the jurisdictional
hearing, the court of appeal found error and proceeded to examine whether Deshaun M.
suffered prejudics. {ibid.)

We note that no California State court case has endorsed the use of physical restraints
hased solely on the defendants' status in custody, 2 the Jack of courtroom security
personnel, or the inadequacy of the court facilities. In Sofomon, for example, *373 the court
found an insufficient showing of need based an insufficient security persannel to secure the
courtraom. The court observed the lower court record disclosed nothing more than the fact
that there were tvo defendants charged with armed robbery in the courtroom at the same
time during the preliminary hearing and that enly one bailiff was present to guard them. The
Solomon court observed that there was no evidence in the record to show that either
defendant had posed a pariicular threat or had engaged in conduct warranting the use of
restraints. The court noted, “if the magistrate believed that a single hailiff was insufficient to

..+ -guard prisoners who bad not yet shown nenconforming behavior,” his anly recourse under

the Duran standard was to send for more bailiffs.” {Solomon v. Superior Court, supra, 122
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Cal.App.3d p. 836, 177 Cal.Rptr. 1.)

In addition, in Prado the court found that the defendant had been improperly shackled
when the only showing of necessity for the measure was the *1359 existence of *
‘inadequate facilities.” " (People v. Prado, supra, 67 Cal.App.3d at p. 275, 136 Cal.Rptr.
521.)

This authority and the legal principles emanating from it dispose of the bulk of the People
and the Sheriff's Depariments arguments tefore this court. Fallowing Supreme Court
authority—Duran, Fisrro, Cox and Hawking and the Court of Appeal in Deshaun M.—wre
conclude that any decision to shackle a minor who appears in the Juvenile Delinquency
Court for a court proceeding must be based on the non-conforming conduck and behavior
of that individual minor. Moreover, the decision to shackle a minar must be made on a
case-by-case basis. In accord with Duran and Fierro the amount of need necessary to
suppart the order will depend on the type of proceeding. However, the Juvenile
Delinquency Court may nol, as it did here, justify the use of shackles solaly on the
Inadec}gacy of the courfroom facilities or the lack of available security persennet to monitor
them.

In arriving at this conclusion, we note that in United States v. Howard the MNinth Circuit
reached a different result in a case where the district court adopted a general district-wide
policy to shackle all in-custody defendants for their first appearances before the federal
magistrate. In Howard the district court, after consuitation with the U.S. Federal Marshal
Service, implemented the policy to address security concerns associated with mult-
defendant proceedings in an unsecured, large courtroom in the federal courthause. (United
States v. Howard, supra, 480 F.3d at p: 1008, 1013.) The Ninth Circuit concluded that the
shackling policy was based on a legitimate government interest, vas reasonably related to
the security purpose and was the [east restrictive and unobtrusive means to provide safety
and securily in the courtroom, (Id. at pp. 1012-1014.) In dicta the Howard court also
suggested that requiring a trial court to make an “individualized determination” of need to
use the restraints "may go farther than due process requires.” (/d. at p. 1013.)

10 Howard does not bind this court. (People v. Zapier (1993) 4 Cal.4th 929, 989, 17
Cal.Rptr.2d 122, 846 P.2d 704, ["Decisions of the lower federal courts interpreting federat
{aw, although persuasive, are nof binding an state courts. [Citation.]*].) **374 ln any event,
va find it contrary to California law. Indead, Howard in part relies on authority from the
Second Circuit, United States v. Zuber (2nd Cir 41987) 118 F.3d 101, 102-104, in which the
court concluded that the rides limiting the use of shackles did not apply in *1360
proceedings before a judge, in a non-jury setting. Zuber is contrary to Fierro and Deshaun
M.

Furthermare, in contrast to the views expressed in Howard, v believe the potential harms
resulting from an unjustified use of physical restraints refate directly to the constitutional
values—the right to present a defense and the presumption of inngcence—that the due
precess clause was intended to protect. Because these important values and others,
including the integrity of the judicial system, are at stake, we conclude a court must make
an Individual determination of need for the use of physical restraints inside the courtroom.

In addition, Howard is distinguishable. First, in Howard, it appears it may not have been
possible to conduct an individualized security-risk assessment of each defendant prior to
his ar her initial appearance in court. {United States v. Howard, supra, 480 F.3d at p. 1013
[a federal magistrate judge was quoted as observing “security-related information
concerning defendants is typicaily incomplete” at time of the arraignment].} 14 There was
no such showing in the matier before us.

Second, Howard concerns only first appearances. Here, however, this matter concerns the
use of restraints at nearly every appearance in the Lancaster juvenile deffnquency caurt.
The petitiones, the People and the Sheriffs Department have taken all-or-nothing positions
before this court—peiitioner asserts shackles can never be used absent an individual
showing of need while the People and the Sheriff's Depariment assert the use of shackles
on every juvenile at nearly every nroceeding is justified based on safety concerns arising
from the design of the Lancaster courthouse and the fack of sufficient, available security-
personnel. Neither the People nor the Sheriff's Depariment have proposed that the general
policy of using shackles be limited to initial court appearance as was the case in Howard.

Third, Howard involved proceedings where mulliple defendants appeared in the courtroom
at the same time. Here, however, this case involved a single individuatl, The issue of

- -whether.a.different or lesser showing of need would *71361 be required in cases involving

multiple minors appearing at the same time during the couit proceedings is not before this
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court, 15

Finally, in contrast to Howard this situation involves a minar, not an adult criminal
defendant. The objectives of the juvenile justice system differ from those of the adult
criminal justice system, and thus justify a less punitive appreach to those who stand
accused (and not yet to be found *375 criminally culpable) before the court. The United
States Supreme Court has acknowledged the objectives of the juvenile justice system “are
to provide measures of guidance and rehabilitation for the child ... not to fix criminal
responsibility, guilt and punishment.” (Kent v. United States (1988) 383 U.S. 541, 554, 86
S5.C1. 1045, 16 L.Ed.2d 84.)

Concomitantly, we also acknowledge, but ultimately reject the People's and the Sheriff's
Department's contention that the Duran-Feirro line of reasoning should not apply because
it arose in the cantext of criminal proceedings involving adults. The Attorney General
apparently conceded this point and it was implicitly, and properly rejected, by the Court of
Appeal in Deshaun M. {Deshaun M., supra, 148 Cal.App.4th at p. 1388, 56 Cal.Rpir.3d at

-p. 630.) R is true juvenife delinquency proceedings are not “criminal proceedings.” (Welf. &

Inst.Code, § 203 ["An order adjudging a minar ta be a ward of the juvenile caurt shall not be
deemed a conviction of a erime for any purpose, ner shall a proceeding in juvenile court be
deemad a criminal proceeding.™]; Leroy T. v. Workmen's Comp. Appeals Bd. {1974) 12
Cal.3d 434, 438, 115 Cal.Rptr. 761, 525 P.2d 665.) Moreover, under California law
juveniles do not have the same panoply of rights as adult criminal defendants. For example,
juveniles do not have the right to a jury trial or to bail. (Aubry v. Gadbois (1975).50
Cal.App.3d 470, 473-474, 123 Cal.Rplr. 365 [juvenile not entitled lo ball); In re T.R.S.
(1869} 1 Cal.App.3d 178, 182, 81 Cal.Rptr. 574 [no right to jury trial in juvenile court].)
Nonetheless, all juvenite proceedings must contain essentials of due process and fair
treatment. In our view, the constitutional presumption of innocence, the right to present and
participale in the defense, the interest in maintaining human dignity and the respect for the
entire judicial system, are among these essentials vhether the acgused is 41 or 14.
Moreover, the rationale of the Califarnia cases—that the Constitution does not require
1362 juveniles to have the full complemnent of rights afforded adult defendants because to
do so would introduce a tone of criminality into juvenile procaedings—would not be served
by requiring all juveniles, irrespective of the charges against them, or their conduct in
custody, to wear shackles during all court proceedings. The use of shackles in a courlroom
absent a case-by-case, individual shoving of need creates the very tane of criminality
juvenile proceedings were intended to avold. (Ses People v. Duran, supra, 16 Cal.3d at p.
290, 127 Cal.Rptr. 518, 545 P.2d 1322 [the use of physical restraints in the courlroom is
likely to cause those present to infer the accused is a violent person disposed to commit
crimes].) Given the rehabilitative objectives of tha juvenile justice system, we conciude a
Jjuvenile has the same right to an individual determination of need far the use of shackles as
enjoyed by an aduit criminal defendant. (See Deshaun M., supra, 148 Cal.App.4th al p.
1387, 56 Cai.Rpir.3d at pp. 629-630.}

Neither the People nor the Sheriff's Depastment has offered any other sound justification
for a bfankel policy to shackle all minors in the juvenile delinguency court. In [ight of the
rights as vell as the potential harms at stake, none of the reasons offered—not
inconvenience, tha lack of security personnel or the inadequacy of the facilities warrants a
different result, In Sofemon, Division Four, in rejecting an effort to justify the use of
restraints based on the lack of adequate courtroom securily, stated that the viable
alternativas to shackling included: (1) ask for additional information which might justify
physical restraint of the defandants, or (2) send for addifional officers capable of
maintaining security without handcuffing the defendants, **376 or (3} order the handcuffs
remaved.” (Solomon v. People, supra, 122 Cal.App.3d af p. 536, 177 Cal.Rptr. 1.} Here the
juvenile delinguency court has the similar eptions to obtain individual information about
each minor '€ 10 support the order far shackles or send for an additionat security without
using restraints. While we are sympathetic to the cbligations and respensibility our
conciusion may impase upon the juvenile definquency cour, "7 the Sheriffs Department
and the Peopie, those pale in comparisan to the values we uphold.

*1363 DISPOSITION
Let a writ of prohibition issue directing the respondent court to set-aside its prior general
palicy concerning the use of physical restraints in the courtroom on all minors during
juvenile delinquency proceedings; and to henceforth consider any request for the use of
physical restrains upon minors in the courtraom during court praceedings on an individual
case-hy-case basis in accord with the views expressed herein. Petitioner is entitled to
recovar her costs in this writ proceeding.
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We concur: PERLUSS, P.J.,, and ZELON, J.

Parallel Citations

150 Cal.App.4th 1344, 07 Cal. Daily Op. Serv. 5600

Footnotes

1 Teo other deputies are assigned to the detention area which houses in-
custody minars and adulis whe have been brought to court for court
appearances. Two ofher deputies are assigned to fransport those in custody
to and from the courtrooms, patrol the hallways and to provide additional
security in the courtrooms as needed. The final depuly is assigned as a bailiff
in the juvenile dependency courircom.

2 Prior to October 2003, the building that now houses Department 285 was the
old Antelope Valley Superior and Municipal Courthouse.

3 The Sheriff's Sergeant declared thal in genaral only ankle resiraints are used
an the minors; that they are not usually handcuffed or restrained in any other
manner. The Sheriff's Sergeant stated the ankle restrainis allow the minor to
walk but not run; that the restraints are lighbweight and “fairly unabtrusive;”
and that once the miner is seated at counsel table in the courtroom, so long
as his ar her feet remain under the table, the ankle restrainis are not visible to
the judge, witnesses or anyone else in the courtroom.

4 Neither below nor before this court does the petitioner challenge the practice
of using physical restraints while transporting miners to and from the
courfreom. Instead, petitioner's challenge centers on the use of such
restraints only in the courtroam.

5 A pelition for a wiit relief is the appropriate means of obtaining review of court
policias. {See Corenevsky v. Superior Court {1984) 36 Cal.3d 307, 204
Cal.Rptr. 185, 682 P.2d 360.)

8 On January 1, 2007, the Judicial Council amended (nonsubstaniively) and
renumbered rule 22 as California Rules of Court, rule 8.252,

7 We also observe that pefitioner urges this court nat to consider the evidence
presented by the Peaple or the Sheriff because the evidence was not before
the lover court when the court denied her request. Nonetheless, in her reply
the petitioner has also submitted new evidence supportive of her position-a
declaration from two law professors who stated the physical restraint policy at
issue here is “anti-therapeutic for juveniles, prejudicial to their obtaining a fair
trial, and antithetical to the rehabilitative aims of the juvenile justice system.”

8 Uintil several months ago all of the California case law on the use of physical
restraints concerned anly adult criminal proceedings. However, recently the
First District Court of Appeal in In re Deshaun M. (2007) 148 Cal App .4th
1384, 1386-87, 56 Cal.Rplir.3d 627, 629, applied principles concerning the
use of physical restraints on adult defendants in a juvenile delinquency case.

o] In 1872, the rule announced in Harrington vas also recognized by the
California Legislature with the enactment of section 13 of the Criminal Practice
Act, and later recadified as Penal Code section 688, which provides “[njo
person charged with a public offense may be subjected, before conviction, 1o
any more restraint than is necessary for his detention to ansver the charge.”

10 The Duran court observed “[tlhe removal of physical restraints is also
desirable 1o assure that 'every defendant is brought before the court vith the
appearance, dignity, and self-respect of a free and innocent man.'” (Duran,
supra, at p. 290, 127 Cal.Rptr. 818, 545 P.2d 1322.)

1 In conlrast to the matter before us, there is no indicatian the juvenile
delinquency ceurt in Deshaun M. had adopted a courthouse policy of
shackling on juveniles appearing in the courtroom.

12 In People v. Havkins (1895) 10 Cal.4th 920, 42 Cal.Rpir.2d 634, 857 P.2d
574 {Hawkins ), for example, the defendant was found to have been properly
shackled when he had been invoived in three fisifights in jail and had a
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backgraund of vialent criminal activity. (/d. at pp. 943, 244, 42 Cal.Rptr.2d
6386, 897 P.2d 574.) The defendant argued that shackling is justified only
when a defendant disrupis courtroom praceadings or tries to escape from jail.
(Ibid.y The Hawxins court stated there was no “such preconditions” on the trial
court's discretion. (/bid.) It observed, however, that neither a record of
viglence nor the fact that a defendant faced the death penalty was sufficient
justification. {/bid.) Hawkins held that the defendant’s multiple instances of
violent and nonconforming behavior in jail in addition to an extensive
background of violent criminal conduct precluded a finding that the trial court
had abused its discretian, (/bid.) Thus, the Supreme Court has stated that the
grounds for restraints need not be based necessarily on the conduct of the
defendant at the time of trial, yet it has maintained that a record of viclent
criminal conduct combined vith the potential punishment for the current
charged offense are not sufficient to justify the defendant's shackling.
(Hawkins, supra, 10 Caldth at p. 944, 42 Cal.Rptr.2d 636, 897 P.2d 574.)

This is not to say that the trial court must completely ignore courtroom or
security canditions in making tha delermination of need. Instead, courtroam
conditicns and safety concerns cannot be the only consideration. Whatever
role such circumstances may play in the analysis is slight and secondary in
comparison {o that played by the behaviar and conduct of the individual
juvenile.

In the original, now withdrawn, opinion in Howard, the Math Circuit quoted
diractly from the Chief Daputy Marshal's declaration, wherein he apparenily
declared: "1t is not possible to conduct an individualized analysis of a
defendant at the time of the initial appearance.” {United States v. Hovard (9ih
Cir.2008) 483 F.3d 999, 1002, withdrawn by, United States v. Howard (9th
Cir.2007) 480 F.3d 1180.)

The California Supreme Court has affirmed the use of physical restraints in
mulii-defendant cases. (See People v. Chacon {1968) 69 Cal.2d 765, 778,73
Cal.Rptr. 10, 447 P.2d 106 [court upheld use of restraints on Chacon and his
two co-defendants where all three appeared in the courlroom at same
hearing, all ihree were charged with in-prison assaults, had prior convictions
for in-prison assaults, and ane had a pricr conviction for an escape attempt].}

There are no facts in the record to suppert a finding Tiffany A. posed a threat
of vialence or nanconforming conduct in the courtroom. There was na
evidence she acted unruly during any of the prior court procaedings. Nor was
there evidence she vas plotling an escape or planning to disrupt future
praceedings if unrestrained. The record contains na showing of violence ar a
threat of violence or cther noncenforming conduct. Absent such a showing,
the imposition of such obvious physical restraints was improper, under Duran
and Feirro. Thus, we conclude that the imposition of shackles in this case
runs afou! of California Supreme Court authority that restraints can cnly be
ordered when there is a need based on the conduct of the accused.

The court has a statutory duty to provide adequate guarters and facilities for
court proceedings. (Code Civ. Proc., § 144; People v. Zammora (1944} 66
Cal.App.2d 168, 235, 152 P.2d 180
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GENERAL ASSEMBLY OF NORTH CAROLINA
SESSION 2007

SESSION LAW 2007-100
HOUSE BILL 1243

AN ACT TO CREATE A PROCEDURE BY WHICH DETERMINATION IS MADE
TO RESTRAIN JUVENILES IN THE COURTROOM.

The General Assembly of North Carolina enacts:

SECTION 1. Article 24 of Chapter 7B of the General Statutes is amended
by adding a new section to read:
"8 7B-2402.1. Restraint of juveniles in courtroom.

At any hearing authorized or required by this Subchapter, the judse may subject a
juvenile to physical restraint in the courtroom only when the judge finds the restraint to
be reasonably necessary to maintain order, prevent the juvenile's escape, or provide for
the safety of the courtroom. Whenever practical, the judee shall provide the juvenile and
the juvenile's attornev an opportunity to be heard to contest the use of resiraints before
the judee ‘orders the use of restraints. If restraints are ordered: the judee shall make
 findings of fact in support of the order."”

SECTION 2. This act becomes effective October 1, 2007, and applies to all
hearings conducted on or after that date.

In thé General Assembly read three times and ratified this the 14™ day of
June, 2007,

s/ Beverly E. Perdue
President of the Senate

s/ Joe Hackney
Speaker of the House of Representatives

s/ Michael F. Easley
Governor

- Approved 7:18 p.m. this 20" day of June, 2007
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Court Rules -Committee, -Fourth- Judicial - Circuit,
Jacksonville, Florida, and David N. Silverstein, Past
Chair, Tampa, Florida, and Robert W. Mason, Past Chair,
Jacksonville, Florida; and John F. Harkness, Jr.,
Executive Director, The Florida Bar, Tatlshassee,
Florida, for Petitioners.

Carlos 1. Martinez, Public Defender, Andrew Stanton,
and Shannon Patricia  McKenna, Assistant Public
Defenders, Eleventh Judicial Circuit, Miami, Florida, on
behalf of Florida Public Defender Association; Robin L.
Rosenberg, Florida Children's First, Coral Springs,
Florida; Michael Ufferman, The Florida Association of
Criminal Defense Lawyers, Tallahassee, Florida; Bernard
P. Perlmutter and Mia F. Goldhagen, University of
Miami School of Law Children and Youth Law Clinie,
Miami, Florida; Stephen J. Schnably and Trwin P.
Stotzky, Coral Gables, Florida, an behalf of University of
‘Miami School of Law Center for the Study of Human
Rights; Anthony C. Musto, Special Counsel, HaHandale

Beach, Florida and Jeffrey Dana Gillen, Statewide
Appeals Director, West Palm Beach, Florida, on behalf of
Florida Department of Children and Familics; Judge
Raymond O. Gross, Sixth Judicial Circuit, Clearwater,
Florida and B. Efaine {**2] New, Court Counsel, Sixth
Judicial Circuit, St. Petersburg, Florida; Helen Beth
Lastinger, and Robert A. Gualtieri, Largo, Florida, on
behalf of Jim Coats, Sheriff, Pineilas County, Florida;
Eric Trombley, Assistant State Attorney, Second Judicial
Circuit, Tallahassce, Florida; Jack A. Moring, Chair,
Family Law Rules Commitice, Fort Lauderdale, Florida;

Responding with Cormments,

JUDGES: QUINCE, C.J., and PARIENTE, LEWIS,
POLSTON, LABARGA, and PERRY, IJ., concur.
CANADY, I, concurs.in part and dissents in part with an
opinion.

OPINION

[*553] Original Proceeding -- Florida Rules of
Juvenile Pracedure Committee

PER CURIAM,

We have for consideration the regular cyele report of
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proposed rule amendments filed by The Florida Bar's
Juvenile Court Rules Committee. We have jurisdiction.
See art. ¥, § 2{a), Fla. Const.; Fla. R Jud Admin.
2.140¢b).

BACKGROUND

The Juvenile Court Rules Committee (Committee)
has fited its regular cycle report proposing amendments
to the following rules: 8.040 (Detention Hearing); 8.070
(Amaignments); 8.080 (Acceptance of Guilty or Nolo
Contendere  Plea); 8./00 (General Provisions for
Hearings); 8./15 (Disposition Hearing); 8130 (Motion
for Rehearing); 8.225 (Process, Diligent Searches, and
[**3] Service of Pleadings and Papers); 8.235 (Motions);
8.257 {(General Magistrates); 8265 (Motion for
Rehearing); 8.370 (Depéndency Petitions); 8.400 (Case
Plan Development); 8.4/0 {Approval of Case Plans); and
8505 (Process and Service). The Committee also

proposes new forins 8.982 (Notice of Action for )

Advisory Hearing) and 8.978(a) (Order Concerning.
Youth's Eligibility for Florida's Tuition and Fee
Exeniption). ! A number of the Committee's proposals
are in response to the recommendations of the National
Juvenite Defender Center (NJDC) in its 2006 report
entitled Floridu: An Assessment of Access o Counsel &
Quality of Representation in Delinquency Proceedings.
This assessment contained ten  [*354]  "Core
Recommendations” addressing various areas targeted by
the NJDC for improvement. ¥ The Court requested the
Committee’s input on all aspects of the report and
specifically sought the Committee’s advice as to whether
rule amendments were warranted in response to several
of the NJDC's recommendations. In its report, the
Committee proposes various amendments to rufes 8.010,
8.G70, 8.080, 8.100, and 8.115 in response to the NIDC's
recommendations. Several other amendments addressing
other matters [**4] are also proposed. The proposed
amendments were published for comment by (he
Committee and were reviewed and approved by the
Board of Governors of The Florida Bar,

I The Committec’s report also responds to the
Court's request that it consider the issu¢ of the
appropriate procedure to raise an incffective
assistance of counsel claim in termination of
parental rights cases. The Committee does not
present any proposal on this issue and states that
after consideration and discussion, it fecls that the
issue is outside the scope of its purview, This "no

action” response has been severed from this case
and is being addressed separately.

2 Patricia Puritz & Cathryn Crawford, Florida:
A Assessment of Access to Counsel & Quality of
Representation  in Delinguency  Proceedings
(2006) (on file with National Juvenile Defender

Center), avaitable at
http/Avww.njde.info/pdfF lorida%20Asses
sment,pdf.

3 The Core Recommiendations were as tollows:

1. State lcgislators and local
policymakers should increase the
resources that arc available to
improve delinquency
represcntation in juvenile court.
Those resources should include
su;ipon for  attorneys  and
non-lawyers with special cxpertise
in case planning and representation
[**5] and other necessary support
staff.

2. The clected Public
Defenders should ensaure that youth
are competently represented by
defense counsel at all court
hearings and throughout the entire
delinquency process.

3. Further restrictions on
waiver of counsel must be
established consistent with national
standards. Youth should not be
permitted to waive counsel without
prior consultation  with  such
counsel, Counsel should assist the
client in making an informed,
knowing and voluntary chotce and
stand-by  counsel should e
available in the cvent of waiver. It
is imperative that youth understand
the long tenn conscquences of a
juvenile adjudication.

4. Judicial colloquies and
admonitions administered to youth
must be thorough, comprchensive
and easily understood.  Judges
should take the time to fully test a
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youth's understanding.

‘5. A comprchensive review of
indigence determinations and other
fees assessed in juvenile court
should be undertaken. The lack of
consistency and uniformity is
glaring. These costs and fees are
punitive in nature and place an
undue burden on youth.

6. State legislators, local
policymakers, and juvenile court
judges should end the practice of
shackling youth by hand, foot and
[**6] belly chain  for court
appearances unless an extenuating
individual situation warrants such
restraint. Under any ¢ircuntstance,
the practice of shackling youth to
each other in a group or to fixed
objects in the courtroom should be
strictly prohibited,

7. The quality of
representation i juvenile court
“should be improved through early
appointment of counsel, reduced
defender caseloads, additional
lawyer training and adequate
-supervision: and monitering of
cases in juvenile court. The Florida
Public  Defender  Association
should develop the capacity to
monitor and improve the delivery
of juvenile defense services lo
comply with these
recommendations.

8. Florida should establish a
minimum age for juvenile court
jurisdiction and children under
twelve should be diverted from
juvenile court. Young children
under twelve should never be
handeuffed or booked in the same
manner as older youth.

9. Local courts, law schools or
bar associations should routinely
colect data  on  defense

representation in juvenile court to
identify and address systemic
weaknesses,

10. Plea agreements should
never be taken at arraignment in
juvenile court. Defense counscl
must  have a4  meaningfil
opportunity to’consult with [{**7]
the youth, explain potential short-
and long-ferm consequences of a
conviction, and review  the
sufficiency of the case prior to the
court accepting a plea agrecment.

Id. at 66-67.

After submission to the Court, the Committee's
proposals were again published for comment. Several
comments and requests for oral argument were filed by
various parties. Most of the comments concerned the
proposed amendment to rule 8.100 (General Provisions
for Hearings), [*353] which would restrict the use of
restraints on juveniles during court hearings., This
amendment drew substantial comment, both for and
against the proposal. The University of Miami Schoal of
Law Center for the Study of Human Rights, the
University of Miami School of Law Children and Youth
Law Clinic, the Florida Public Defender Association,
Florida Children's First, and the Florida Association of
Crimiinal Defense Lawyers filed comments in favor of the
proposed amendment. The Office of the State Attorney
for the Second Judicial Circuit, the Sheriff of Pinellas
County, and the Chief Judge of the Sixth Judicial Circuit
filed comments in opposition to the proposed
amendment, Substantive comments also were filed by the
Department of Childeen and [**8] Families with regard
to the proposed amendments to rudes 8225, 8.235, 8.2357,
8.265, and 8.310. Oral argument was heard in this casc o
June 4, 2009,

AMENDMENTS

Upon consideration of the Committee's report, the
comments and responses thereto, and the presentations of
the interested parties at oral argument, we umend the
Florida Rules of Juvenile Procedure as further explained
below. 4

4 We reject only one of the Committec's
proposals, the amendments to rule 8.225 {Process,
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Diligent Searches, and Service of Pleadings), that
would climinate the use of mail o serve
summonses and other process on persons residing
out of state. We agree with the comments of the
Department of Children and Families that the
proposal would not achicve its stated objective of
achieving consistency in the manner of service
and ignores the practical considerations of serving
out of state residents,

As discussed, several rule amendments were
proposed by the Committee in response to the
recommendations of the NJIDC. Provisions are added to
rufes 8.010 (Detention Hearing) and 8.070 (Arraignment)
requiring appointment of counset at the detention hearing
and at arraignment, respectively, This is in response to
the NIDC's [**9] recommendation that "the quality of
representation in juvenile court should be improved
through early appointment of counsel.” 3 Rule 8.080
(Acceptance of Guilty or Nola Contendere Plea) is
amended in response to the NIDC's recommendation that
"[jludicial colloguies and admonitions administered to
youth must be thorough, comprchensive, and easily
understood” and that "[jludges should take time to fully
test a youth's understanding.” and its recommendations
regarding waiver of counsel and early appointment of
counsel. § The amended rule expressly requires a judge to
determine that a child understands an enumerated list of
rights and conscquences of entering a guilty or rolo
contendere plea and understands that he or she has a
“right to be represented by an attorney at every stage of
the proceedings, and if necessary, one will be appeinted.”
7

5 Puritz & Crawford, supra note 4, at 66.

6 Il

7 Other minor amendments are also made fo

rules 8.010, 8.070, and 8.080. Rule 8.010 is

amended to conform to the statutory requircment

that a dctained child be given a hearing within
- twenty-four hours- of being detained; rides 8.070

and 8.080 arc amended conform them to their

counterpart adult criminal rufe 3.172.

As [¥#10] noted above, most of the comments filed
in this case addressed the Committee’s proposed
amendment to rule 8./00 (General Provisions for
Hearings) restricting the use of restraints on juveniles
during court appearances, The proposed amendment adds
a new subdivision (b) to this rule providing that

restraints, such  as  handcuffs, chains, irons, or
siraightjackets may not be used during juvenile court
{*5356] appearances unless the court finds that the use of
restraints is necessary, based on enumerated factors, and
there arc no less resirictive alternatives to restraint, This
proposal is in response o a specific recommendation by
tite NJDC that restraints should not be used on children
during juvenile court appearances unless exlenuating
circumstances warrant it. 8 As to the use of restraints in
Flurida's courtraoms, the NJDC's assessment stated that
during its assessment observations,

The frequent and liberal use of restraints
on youth in Florida courtrooms wus
disconcerting. Observers found that wrist
and leg shackles with belly chains appear
to be the nrorm in many juvenile
courtrooms across the state, Without
exception, cevery couetroomn visited had
youth, including very young children,
fully [**i1] shackled when they were
brought from detention  into  the
courthouse, These shackles remained on
when the youth were brought into the
courtroom itself. ?

Additionally, the assessment noted that "[ylouth in
Florita's courts were also typically shackled together in a
group,” and that "[i]n several courtrooms, observers saw
youth who were brought into courtrooms in wrist and I¢g
shackles and then were further chained to furniture, doors
or other fixed structures in the courtroom to keep them in
place.” 1V The assessment identified these practices as
one of the barriers to just and balanced outcomes that
exist in  Florida's juvenile courts. The WNIDCSs
recommendation 6 stated as follows:

State legislators, local poticymakers, and
juvenile court judges should end the
practice of shackling youth by hand, foot
and belly chain for court appearances
urtless an extenuating individual situation
warrants  such  restraint.  Under any
circumstance, the practice of shackling
youth to cach other in & group or to fixed
objeets in the courtroom should be strictly
prohibited, !

Further,~in its more specific implementation strategies,
the NIDC recommended that the judiciary should
"[plrohibit the generalized policy [**12] of allowing
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youth to appear in juvenile court in shackles or handcuffs
unless extenuating circumstances warrant such restraint
in individual cases" and "[e]nd, without exception, the
practice of shackling youth to fixed objects or structures
during transportation and in court,” 12

8 Puritz & Crawford, supra note 4, at 66.
9 Id at57.

10 [, at 57-58.

1i Id. at 66.

12 Fd at69.

We find the indiscriminate shackling of children in
Florida courtrcoms as described in  the NJDC's
Assessment  repugnant, degrading, humiliating, and
contrary to the stated primary purposes of the juvenile
Justice system and to the principles of therapeutic justice,
a concept which this Court has previously acknowledged.
See In re Report of Family Court Steering Committee,
794 So. X 518, 323 (Fla. 2001} (approving guiding
principles for family court, including that "therspeutic
justice” should be a key part of the family court process).
We also recognize, without deciding, that indiscriminate

use of restraints on children in the courtroom in juvenile |

delinquency proceedings may violate the children’s due
process rights and infringe on their right to counsel. We
agree with the proposents of this amendment that the
presumption  [**13] should be that children are not
restrained when appearing in court and that restraints may
be wused only upon [*537] an individualized
determination  that such restraint  is  necessary.
Accordingly, we amend rufe 8,100 as proposed by the
Committee.

MNext, rufe 8.115 (Disposition Hearing) is amended to
specifically provide, in new subdivision (b), that counsel
be appointed at disposition hearings. This is in response
to the NJDC's recommendation that youth should be
represented at all court hearings and throughout the entire
delinquency process. It also conforms to section
983.033(1), Florida Statutes (2008), which requires that a
child be represented at all stages of the delinquency
procecding unless counsel is waived. The Committee also
recommended that rife 8.115 be amended to require that
a disposition order "give[] credit for time served in secure
detention before disposition.” This is in respense to the
Caurt's referral of an issue regarding such credit in J.LS.
v. State, 930 So. 2d 587 (Fla. 2006), In that case, the
Court held that juveniles whose dispositions are to
determinate commitment programs must be granted credit

for time served in secure detention, but those whose
dispositions {**14) are to indeterminate commitment
programs are not entitled to such credit. I ar 596, The
Court also addressed the question of whether' a
commitment order should specily the amoum of
predisposition time served, even on an indeterminate
commitment on which there is no right to credit for the
time secved. /ol ar 396-97. The Court noted that such a
notation may be beneficial if the original commitment is
later reduced and may be helpful to the Department of
Juvenile Justice in structuring a commitment or
postrelease program or determining when the juvenile
offender has completed a program. Jd. Thus, the Count
referred the matter o the Commiltee "to determine
whether we should adopt a nule requiring the notation [of
predisposition time served in secure detention} on all
residential commitment orders.” fil ar 597, Because, as
explained in LLS., entitlement to credit for time served in
secure detention prior to commitment is dependent upon
whether the commitment is detenminate or indeterminaie
and, thus, not all disposition orders must neccssarily
grant credit for such time, we modify the language of the
proposed amendment to require that a disposition order
"specify” the amount of time {**15] served in sceurc
detention before disposition,

Rule 8,130 (Motion for Rehearing), applicable in
delinquency cases, and ruwle 8265 (Motion for
Rehearing), applicable in dependency and termination of
parental rights cases, are each amwended, although in
different ways, to remedy the fact that under the current
rules, a motion for rehearing does not toll the time for
taking an appeal in juvenile proccedings and, thus,
litigants may be forced to abandon such motions if they
ar¢ not ruled upon before the thitty-day time period to
seck an appeal expires. In order to address this problem,
rule 8.130(6)(3) is amended to provide that 2 motion for
rehearing shall toll the time for taking an appeal. Rule
8.265 is amended to state that the court must ruie on a
motion for rehearing within ten days or it is deemed
denied. We agree with the Conmzittee that these changes
strike the appropriate balance in each situation,

Rufes 8233 (Motions) and &370 (Dependency
Petitions} are amended to clarify and account for the
possibility of the dismissal of only certain allegations in a
dependency petition, as opposed to the cntire petition, 13
The current rules address only [*538] the dismissal of
the entire petition, [**16] and the Conmmittee advises
that under current practice, fewer than all of the
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alfegations in a petition may be dismissed. This
smendment is intended simply to reflect the current
practice that is not specificaily provided for in the rules.

i3 In response to comments made by the
Department of Children and Families {DCF), the
Committee suggested and we adopt a modified
version of these amendments. The language
ariginally proposed by the Committee spoke in
terms of "allegations in the petition against a
particular party.” DCF objected to this language
on the basis that allegations in a dependency
petition are not "against” any particular party, but
rather are allegations that a child is dependent.
The Committec agrees and recognizes that a
parent is always a party to a dependency action
even if there are no allegations which pertain to
that parent. See C.L.R. v, Dep't of Children &
Families, 913 So. 2d 764 (Flu. 5th DCA 2003)
(demonstrating need for clarification that parent
remains a party to dependency action even where
no allegations pertain to that parent, where father
as to whom DCF dismissed allegations was not
given nolice of subsequent hearings or allowed
discovery). Thus, the Committee [**17]
suggested deleting  reference to  allegations
"against a particular party," and we adopt the
amendnients with that modification.

Next, rufe 8.257 currently requires a party to provide
a franscript when moving for exceptions to the general
magistrate's repott. Subdivisions (B){3}A), (¢)(2), and {g)
of this rule ar¢ amended to allow a party to provide a
either a transcript, an “clectronic recording of
proceedings,” or a "stipulation by the parties of the
evidence considered” by the magistrate. This is intended
to save costs and reduce delay in the resolution of the
exceptions and entry of the final order. In adopting this
amendment, however, we wish 1o emphasize that
allowing use of an electronic recording or stipulation in
lieu of a written'transcript for this limited purpose is not
intended in any way to alter the definition of the "official
record” of a procceding, which is the written franscript
prepared in accordance with Florida Rule of Judicial
Administration  2.535(f). See Fla. R Jud Admin,
2.535(a)(6) {defining "official record”).

Next, section 39.6011, Florida Statutes {2008),
requires the Department of Children and Fawilies to
develop and file with the court a case plan for cach

[**18] child receiving services. In accordance with this
requirement, rufe 8.400 {Case Plan Development) is
amended to require that a case plan be filed and served on
the parties three business days before a disposition or
case plan review hearing. Additionally, rule 8.410
(Approval of Case Plans) is amended to require the courd
1o review the contents of the case plan at the dispesition
or ease plan review hearing.

Rule 8,305 governs process and service of process in
termination of parental rights proceedings, including
constructive service, Subdivision 8.505(c) is amended to
provide that a notice of action for service by publication
shall contain only the initials of the child, the child's date
of birth, and the full name and last known address of the
person subject to the notice. This amendmem further
clarifies that the notice shall not contain any other

" identifying information about the child and shall not

contain the name or any other identifying information of
the other parent or prospective parents who are not the
subject of the notice. This is intended to prevent the
publication of confidential information, Additionally,
new form 8.982 (Notice of Action for Advisory Hearing)
is adopted [**19] in accord with the requircmenis of
amended rufe 8.505.

Finally, section [009.25(2i(c). Florida Stutites
{2008), provides a tuition and fees exemption, under
certain circumstances, for students in DCF's or a relative's
custody when they turn eightecn or who were adopled
from DCF or placed in a guardianship after spending at
least six months in DCF custody after turning sixteen.
[*559] New form 8.978(a) {Order Concerning Youth's
Eligibility for Florida's Tuition and Fee Exemption) is
adopted to provide a form order to be entered by a court
certifying a youth's eligibility for this fuition and fee
exemption.

CONCLUSION

Accordingly, the Florida Rules of Juvenile Procedure
are hereby amended as set forth in the appendix to this
opinion. New language is underscored; deleted language
is struck through. The amendments shall become
effective on January 1, 2010, at 12:01 a.m.

1t is so ordered.

QUINCE, CJ, and PARIENTE, LEWIS,
POLSTON, LABARGA, and PERRY, 1., concur.
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CANADY, ], concurs in part and dissents in part
with an opinion.

CONCUR BY: CANADY (In Part)
DISSENT BY: CANADY (In Part)

DISSENT

CANADY, J., concurring in part and dissenting in
part.

I concur with the majority’s decision to adopt
amendments to Florida Rules of Juvenile Procedure
8.010, 8070, 8.080, 8.115, 8130, 8233, 8.257, 8265,
8.310, 8.400, 8,410, and 8.505. 1 dissent, however, from
the mojority's decision to amend rufe 8,100, Although I
agree that juveniles should not be chained to one another
in the courdroom or restrained in any other way that
would interfere with their ability to have meaningful
access to counsel, T dissent from the majority’s adoption
of a rule establishing a blanket presumption against the
use of any kind of restraints on juveniles appesring
before a trial judge. In my view, the rule unduly restricts
the ability of juvenile court judges to ensure that security
is maintained in the courtroom.

Tt is truc that the usc of physical restraints during
court proceedings may violate the defendant's due
process rights. See Deck v. Missouri, 544 U.S. 622, 125 8.
Ct 2007, 161 L.Ed. 24953 (20035); Hernandez v. State, 4.
Sv, 3d 642 (Fla.), cert. denied, 130 8. Ct. 160, 175 L, Ed.
2d 101 ¢2009). Aside from the use of restraints that
impede a defendant's ability freely to consult witly
counsel, however, the due process concerns come into
play only when a restrained defendant appears before a
Jury. The common law rule underlying the due pracess
right "did not apply at "the time of arraignment, or like
proceedings before the judge." Deck, 544 US. at 626
{quoting 4 W. Blackstone, Commentaries on the Laws of
England 317 (1769)). The common law mte "was meant
to protect defendants appearing at trial before a jury." Ll
The core due process concern that "[vl]isible shackling
undermines the presumption of innocence and the related
fairness of the factfinding process" has no application to
nonjury proceedings. 7/d. at 630, Accordingly, duc
process considerations do not justify the broad rule
adopted by the majority.

The minority report from the Juvenile Court Rules
Commitlee states:

Contiol of courtroom sccurity and the
safety of those present in the courtroom
are matters that should remain within the
sound discretion of the trial judge. Given
the wide variations in courtroom facilities
across the state and differing availability
of sccurity staff, it is a matter of necessity
that the trial judge retains full authority
over the sceurity of his or her courtroom,
to protect the safety of all persons present.

.. . It is the juvenile judge who can
best take into consideration the safety of
all present, and who should continue to do
so, without the imposition of rules [*560]
nicre appropriate to adult defendants in the
presence of a jury,

[ am persuaded by the view articulated in the minority's
report,

In his written comments filed on behalf of the Sixth
Judicial Circuit in opposition to the proposed amendment
to rule 8.100, Judge Raymond Gross points out that the
"juveniles held in detention have already been determined
to be high risk" by Department of Juvenile Justice
personnel. T also find this point to be significant. In light

-of this point, & scems unwarranted (o impose a

presumption against the use of any restraints. | am
concerned that by imposing such a presumplion against
the use of restraints on juveniles who have been placed in
detention, the new rule will unduly hamper the trial
court's ability to maintain the safety of court personnel,
the juveniles themselves, and any bystanders in the
courtroon.

The reality is that being subjected te physical
restraints is an inherent part of being in custody.
Juveniles who are in cusiody will routincly be subjected
to restraints when they are transporied to and from court.
Nothing in the proposed rule alters that fact. Accordingly,
any “therapeutic™ impact of the rule will be insubstantial
compared with the significant security risks that may
arise from the implententation of the rule.

‘Because | conclude that revised rufe 8100 may
interfere with the State's interest in conducting safe,
orderly court proceedings, 1 dissent from the majority's
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revision of rufe §.100.

APPENDIX

RULE 8.010. DETENTION HEARING
{a) {No Change|

[EDITOR'S NOTE: TEXT IN ITALICS IS

UNDERLINED IN THE SOURCE.]

{b) Time. The detention hearing shall be held within
the time [*¥20] limits as provided by law. A ¢hild who Is
detained shall be given a hearing within 24 howrs after
being taken into custody.

(¢} - (d) INo Change]j

(e) Appointment of Counsel At ithe detention
hearing, the child shall be advised of the right to be
represented by counsel. Counsel shall be appointed if the
chifd qualifies, unless the child waives counsel in writing
subject to the requirements of rule 8.163.

[EDITOR'S NOTE: TEXT WITHIN THESE
SYMBOLS [O> <O] IS OVERSTRUCK IN THE
SOURCE.]

(JO>e<O}f) Advice of Rights. At the detention
hearing the persons present shall be advised of the
purpose of the hearing and the child shall be advised of:

(1) the nature of the charge for which he or she was
taken into custody;

[O>(2) the right to be represented by counsel and if
insolvent the right to appointed counsel;<0]

({O>3<0]12) that the child is not required to say
anything and that anything said may be used against him
or her;

([O>4<013) if the childs parent, custodian, or
counsel is not present, that he of she has a right 1o
communicate with them and that, if necessary, reasonable
means will be provided to do so; and

({O>5<0]4) the reason continued detention is

requested.

- {JO>1<O}g) Tssuesy At this hearing the court: [**21]-

shall determine the folowing:

(1} The existence of probable cause to belicve the
child has committed a delinquent act, This issue shall be
determined in a nonadversary proceeding. The court shall
apply the standard of proof necessary for am arrest
warrant and its finding may be based upon a sworn
complaint, affidavit, deposition under oath, or, it
necessary, upon testimony under vath properly recorded.

{2) The nced for detention according to the criteria
provided by faw. In making [*361] this determination in
addition to the sworn testimony of available witnesses all
relevant and material evidence helpfid in determining the
specific issue, including oral and written reports, may be
relied upon to the extent of its probative value, cven
though it would not be competent at an adjudicatory
hearing.

(3} The need to release the juvenile from detention
and retwrn the child to the childs nonresidential
commitment program.

(jO=g<0}k) Probable Cause. If the court {inds that
sich probable cause exists, it shall enfer an order making
such a finding and may, if other statutory needs of
detention exist, retain the child in detention. If the court
finds that such probable cause does not exist, it shail
[**22] forthwith release the child from detention. If the
court finds that onc or more of the statutory needs of
detention exists, but is unable to make a finding on the
existence of probable cause, it may rctain the child in
detention and continue the hearing for the purpose of
determining the existence of probable cause to a lime
within 72 hours of the time the child was taken inlo
custody. The court may, on 2 showing of good cause,
continue the hearing a second time for not more than 24
hours beyond the 72-hour period. Release of the child
based on no probable cause existing shall not prohibit the
filing of a petition and further proceedings thercunder,
but shall prohibit holding the child in detention prior to
an adjudicatory hearing.

RULE 8.070. ARRAIGNMENTS

(a) Appointment of Coansel. Prior to  the
adjudicatory hearing, the court may conduct a hearing to
determine whether a guilty, nolo conteadere, or not guilty
plea to the petition shall be entered and whether the child
is represented by counsel or entitled to appointed counsel
as pravided by law. Counsel shall -be appointed if the
child qualifies for such appointment and does not waive
counsel in writing subject to the requirements of [**23]
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(b) Plea. The reading or statement as to the charge
or charges may be waived by the child If the child is
represented by counsel, counsel may file a written plea of
nat guilty at or before arvaignment and arvaigmment
shall then be deemed waived. If a plea of guilty or nolo
contendere is entered, the court shall proceed as set forth
under rufe 8,715, disposition hearings. If a plea of not
guilty is entered, the court shall set an-adjudicatory
hearing within the period of time provided by law
{O=and appoint counsel when required. If the child is
represenied by counsel, counsel may file & written plea of
not guilly at or before arreignment and thercupon
arraignment shall be deemed waived.<O) The child s
entitled to a reasonable time in witich to prepare for trial.

Committee Notes
[No Change]

RULE 8.080. ACCEPTANCE OF GUILTY OR
NOLO CONTENDERE PLEA

-+ {a} [No Change}

{b) Peterminafion by Court. The court, when
making this determination, should place the child under
oath and shall address the child personally. The court
shall determine that the child understands each of the
following rights and consequences of emering a guilty or
nolo contendere plea:

{1} The nature of the charge 1o [#*24] which the
plea is offered and the possible dispositions available to
the court,

{2) If the child is not represented by an attorney, that
the child has the right to be represented by an attorney at
every stage of the proceedings and, if necessary, [*562]
one will be appointed. Counnsel shall be appointed if the
child qualifies for such appointment and does not waive.
counsel in writing sabject to the reguirements of rule
8.163.

(3) That the child has the right to plead not guilty, or
to persist in that plea if it had already been made, and that
the child has the right to an adjudicatory hearing and at
that hearing has the right fo the assistance of counsel, the
right to compel the attendance of witnesses on his or her
behalf, the right to confront and cross-examine witnesses
against him or her, and the right not to be compelled to

incriminate himself or herself,

(4} That, if the child pleads guilly or nolo
contendere, without express rescrvation of the right to
appeal, the right to appeal all matters relating to the
judgment, including the issue of guilt or innacence, is
rclinquished, but the rght to review by appropriate
collateral attack is not impaired.

(5) That, if the child pleads guilty [**25] or nolo
contendere, there will not be a Ffurther adjudicatory
hearing of any kind, so that by pleading so the right to an
adjudicatory hearing is waived.

(63 That, if the child pleads guilty or nolo
contendere, the court may ask the child questions about
the offense to which the child has pleaded, and, it those
guestions are answered under oath, on the record, the
answers may later be used agninst the child in =
prosecution for perjury.

(7) The complete terms of any plea agreement
including specifically all obligations the child will incur
as a result.

(8} That, i the chifd pleads guilty or nolo
contendere, and the offense to which the clrild Is pleading
is a sexnally violent offense or a sexually motivated
affense, or if the child has been previously adindicated
Jor stch an offense, the plea may subject the child to
involuntary civil commitnent as a sexually  violent
predator on completion of his vr her sentence. It shall not
be necessary for the trial judge to determine whether the
present or prior affenses were sexually motivated, as this
aclmonition shall be given to all children in all caves.

(¢) - (&) [No Change]

(0 Withdrawal of Plea When Judge Does Not
Concur. If the trial judge [**20] dues not concur in a
tendered plea of guilly or nolo contendere arising from
negotiations, the plea may be withdrawn.

(jO>f<0lg) Fallure to Follow Procedures. Failuce
to follow any of the pracedures in this rule shall not
render a plea void, absent a showing of prejudice.

RULE 8.100. GENERAL PROVISIONS FOR

HEARINGS

Unless otherwise provided, the following provisions
apply to all hearings:
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(a) [No Change]

(b) Use of Resiraints on the Child. Instruments of
restraint,  such  as handewfls,  chains,  irons,  or
strattjackets, may riot be used on a ehild during a conrt
proceeding and must be removed prior to the child's
appearance before the court wnless the court finds both
that:

(1) The use of restraints is necessary due to one of |

the following factors:

(A} Instruments of restraind are necessary to preven!
physical harm to the child or another person;

(B) The child has a history of disruptive courtroom
behavior that has placed others in potentially harmful
situations or presents a substantial visk of inflicting

physical harm on himseif or herself or others as .

evidenced by recent behavior; or

[*563} (C) There is a founded belief that the child
© presents a substantial risk of flight from the courtroom;
arnd

(2) [**27] There are no less restrictive alternatives

to restraints that will prevent flight or physical harm to |

the chifd or another person, including, but not limited 1o,
the presence of court personnel, law enforcement
officers, or bailiffs.

© {{O>b<0jc) Absence of the Child, If the child is

present at the beginning of a hearing and during the
progress of the hearing voluntarily absents himself or
herself from the presence of the court without leave of the
court, or is removed from the presence of the court
because of disruptive conduct during the hearing, the
hearing shall not be postponed ‘or delayed, but shall
praceed in all respects as if the child were present in
court at all times.

A{10>c<Od) Invoking the Rule. Prior. to the
examination of any witness the' court may, and on ihe
request of any party in an adjudicatory hearing shall,
exclude all other witnesses. The court may cause
witnesses to be kept separate and to be prevented from
communicading with cach other until all are examined.

{({0>d=<0l¢) Continnances. The court may grant a
continuance before or during & hearing for pood cause
shown by any party.

([O>e<O[f) Record of Testimany. A record of the
testimony in all hearings shall be made by an [**28]
ofticial court reporter, a court approved sterographer. or
a recording device. The records shall be preserved lor §
vears from the date of the hearing. Official records of
testimony shall be provided only on request of a parly or
a party's attorney or on a court order.

{{O>1<Olg) Natice. When these rules do not require
a specific notice, all -partics will be given reasonzblc
notice of any hearing.

RULE 8.115. DISPOSITION HEARING
(a) {No Change|

(b) Appeintment of Counsel. Counsel shall be
appointed at all disposition hearings, including cuses
transferred from other counties and restitution hearings,
if the child gualifies for such appointment and does not
waive counsel in wrifing as requived by rule 8.163.

{([O=b<0lc) Disclosure. The child, the childs
attorney, the child's parent or custodian, and the state
attorney shall be entitled to disclosure of all information
in the predisposition report and all reports and
evahuations used by the depariment in the preparation of
the report.

(IO>c<Old) Disposition Order. The disposition
order shall be prepared and distributed by the clerk of the
court, Copies shatl be provided to the child, defense
attormey, state attorney, and department representative,
[**29] Each case requires a separafe disposition order.
The order shalk:

(1} state the name and age of the child;

{2) state the disposition of each cound, spetifying the
charge title, degree of offense, and muximum penalty
defined by statute and specifying the amount of tine

- served in secure.detention before disposition;

(3) state general and specific conditions or sanctions;
{4) make all findings of fact required by law;

(5) state the date and time when issued and the
county and court where issued; and

(6} be signed by the court with the title of office.
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Florida Rules of Juvenile Procedure
Part I. Delinquency Proceedings
Part F. HEARINGS

Fla. R. Juv. P. 8,100 (2011)
Review Court Orders which may amend this Rule

Rule 8.100. General Provisions for Hearings

© Unless otherwise provided, the following provisions apply to all hearings:

(a) Presence of the Child, --The child shall be present unless the court finds that the child's
mental or physical condition is such that a court appearance is not in the child's best interests.

(b) Use of Restraints on the Child. --Instruments of restraint, such as handcuffs, chains,
irons, or straitjackets, may not be used on a child during a court proceeding and must be removed
prior to the child's appearance before the court unless the court finds both that:

(1) The use of restraints is necessary due to one of the following factors:

(A) Instruments of restraint are necessary to prevent physical harm to the child or another
person;

(B) The child has a history of disruptive courtroom behavior that has placed others in po-
-tentially harmful situations or presents a substantial risk of inflicting physical harm on himself or
herself or others as evidenced by recent behavior; or

(C) There is a founded belief that the child presents a substantial risk of flight from the
courtroom; and

(2) There are no less restrictive alternatives to restraints that will prevent flight or physical
harm to the child or another person, including, but not limited to, the presence of court personnel,
law enforcement officers, or bailiffs.

(c) Absence of the Child. --If the child is present at the beginning of a hearing and during the
progress of the hearing voluntarily absents himself or herself from the presence of the court without



leave of the court, or is removed from the presence of the court because of disruptive conduct dur-
ing the hearing, the hearing shall not be postponed or delayed, but shall proceed in all respects as if
the child were present in court at all times.

(d) Invoking the Rule. --Prior to the examination of any witness the court may, and on the
request of any party in an adjudicatory hearing shall, exclude all other witnesses. The court may
cause witnesses to be kept separate and to be prevented from communicating with each other until
all are examined.

(e} Continuances. --The court may grant a continuance before or during a hearing for good
cause shown by any party.

(1) Record of Testimony. --A record of the testimony in all hearings shall be made by an of-
ficial court reporter, a court approved stenographer, or a recording device. The records shall be pre-
served for 5 years from the date of the hearing. Official records of testimony shall be provided only
on request of a party or a party's attorney or on a court order.

(g) Notice, --Where these rules do not require a specific notice, all parties will be given rea-
sonable notice of any hearing.

HISTORY: Amended eff. Jan. 1, 1981 (393 So.2d 1077); Jan. 1, 1985 (462 S0.2d 399); amended
and renumbered eff. July 1, 1991 (589 So.2d 818) (formerly Rule 8.220); amended eff. Jan. 26,
1995 (649 So0.2d 1370); Apr. 29, 1999 (753 So.2d 541); June 26, 2008 (2008 Fla. Lexis 1109, 33
Fla. L. Weekly S 424); Jan. 1, 2010 (2009 Fla. LEXIS 2066)

NOTES:

The 1977 revision of the Florida Rules of Juvenile Procedure was adopted effective January 1,
1977, see 345 So.2d 655; this compilation includes amendments through October 15, 2010,
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VIICHAEL ¥, EDGERTOM JANE STRICKLAND
Chief Justice Cowrt Administrator
MEMORAMNDUM

Te:  First Justices
Associate Justices
Clerk-Magistrates
Chicf Probation Officers

o Krom: Michael F. Edgerton, Chief Justice

Pate: February 25,2010

Ee:  Restraints in Juvenile Court

Please be advised hat effective Monday, March 1, 2010, the Courtt Officers Policy and
Procedure Manual of the Trial Court of the Commonwealth will be amended to implement a new
procedure relative fo the use of vestraints on juveniles in the courtroom. The policy and procedure
creates a presumption that restraints will be removed from juveniles while appearing in a
courtroom before a-justice of the Juvenile Court, unless there is an order and specific finding by a
Juvenile Court justice that restraints are necessary because there is reason to believe that the
juvenile may {ry to escape, or that the juvenile may pose a threat to his or her own safety, or to the

safety of other people in the courtroom, or if it is reasonably necessary to maintain order in the
courtroom.

The amendment is attached with commentary on the new policy. Paragraph 5 of the new
policy sets forth several factors that a Juvenile Court justice must consider prior lo issuance of any
order and finding. Court officers have been informed today that it is their responsibility to report
any security concermns with any juvenile to the justice presiding in the courtroom, however, the
decision to use restraints in each individual case is the sole determination of the Juvenile Court
justice presiding in the courtroom at the time that the juvenile appears before the court,

cc:  Hon. Robert A. Mulligan
Chief Justice for Administration and Management
Thomas J. Connolly, Director of Security
Administrative Office of the Trial Court



AMENDMENT TO
TRIAL COURT OF THE COMMONWEALTH
COURT OFYICER POLICY AND PROCEDURES MANUAL

The Trial Court of the Commonweaith Court Officer Policy and Procedures Manual,

Chapter 4, Courtroom Procedures, Section VI, Juvenile Court Sessions is hercby amended by
inserting the following:

Use of Restraints in the Juvenile Court Department

1.

Purpose. The purpose of this subsection is to provide procedures and guidelines and

promote umiformity in practice when using restraints on juveniles that appear before the
Tuvenile Court, '

Applicability. This subsection is applicable to all Divisions of the Juvenile Court and to

alt proceedings within the jurisdiction of the Juvenile Cowrt, and to any and all stages of
those proceedings.

Definitions, Juveniles - Persous appearing before the Juvenile Court under the age of
sevenicen in delinquency and children in need of services cases, under the age of eighteen
in care and protection cases and under the age of twently-one in youthful offender cases;
Restraints - Devices that mit voluntary physical movement of an individual. The only

wstruments of restraint approved by the Security Department are handeuffs and leg irons,
also known as shackles {(See chapter 11).

Presumption Against Use of Restraints, There is a presumplion that restraints shall be

- removed from juveniles while appearing in a courtroom before a justice of the Juvenile

Court.

Use of Restraints on Juveniles Appearing Befere the Juvenile Court. Restraints may
not be used on juventles during cour! proceedings and must be removed prior to the
appearance of juveniles before the court at any stage of any proceeding, unless the justice
presiding in the courtrootn issues an order and makes specific findings on the record that
restraints are necessary because there is reason to believe that a juvenile may try (o
escape, or that a juvenile may pose a threat to his or her own safety, or to the safety of
other people in the courtroom, or restraints are reasonably necessary to maintain order in
the courtroom. The justice presiding in the courtroom shall consider one or more of the
foliowing factors prior to issuance of any order and findings: (a) the seriousness of the
present charge (supporting a concem that (he juvenile had an incentive to atiempt to
escape); (b) the criminal history of the juvenile; (¢} any past disruplive courtroom
behavior by the juvenile; (d) any past behavior that the juvenile presented a threat to his
or her own safety, or the safety of other people; (¢) any present behavior that the juvenile
represents a current threat to his or her own safety, or the safety of other people in the
courtroom; (f) any past ¢scapes, or attempied escapes; (g) risk of flight from the



courtroom; (h) any threats of harm to others, or threats to cause a disturbance, and (i) the
security situation in the courtroom and courthouse, including risk of gang violence, or
attempied revenge by others.

It shall be the responsibility of the court officer charged with custody of a juvenile to
report any sectrily concerns with said juvenile to the justice presiding in the courtroom.
The justice presiding in the courtroom may attach significance to the report and
recoramendation of the court officer charged with custody of the juvenile, but shall nct
cede responsibility for determining the use of restraints in the courtroom to the court
officer. The justice presiding in the courttoom may receive information from the count
officer charged with custody of the juvenile, a probation officer, or any source which the
court determines in its discretion to be credible on the issue of courfroom or courthouse
security.

The decision to use restraints shall be the sole determination of the Juvenile Court justice
who is presiding in the courtroom at the time that a juvenile appears before the court. No
Juvenile Court justice shall impose a blanket policy to maintain restraints on all juveniles,
or a specific category of juveniles, who appear before the court.



COMMENTARY

This amendment to the Trial Court of the Commonwealth Court Officer Policy and
Procedures Mannal prohibits the use of restraints on juveniles in the courtroom without an order
and specific finding by a Juvenile Court justice that restraints are necessary because there is
reason to believe that the juvenile may iry to escape, or that the juvenile may pose a threat o his
or her own safety, or to the safety of cther people in the courtroem, or if it is tcasenably
necessary to maintain order in the courtroom. In some cases, the Juvenile Court justice, with
information from the court officer charged with custody of the juvenile and defense counsel, will
be able to decide in advance whether restraints are necessary during the appearance of a juvenile.
In those cases, the justice is stilf be required to issue an order and make specific findings on the
. record thaf restraints are necessary.

The Supreme Court of Iliinois stated over thirty years ago that “shackling . . . of the
accused should be avoided if possible because: (1) it tends to prejudice the jury against the
accused; (2) it restricts his ability to assist his counsel during trial; and (3) it offends the dignity
of the judicia) process.” People v. Boose, 66 1)1, 2d 261, 265-266 (1977). “The possibility of
prejudicing a jury, however, is not the only reason why courts should not allow the shackling of
an accused in the absence of a strong necessity for doing so. The presumption of innocence is
central to our administration of criminal justice. In the absence of exceptional circumstances, an
accused has the right to stand trial ‘with the appearance, dignity, and self-respect of a free and
innocent man.””/n re Derwin Stanley, 67 111, 2d 33, 37 (1977). Massachuset!s cases are in accord
as it relates to trial of an adult defendant in a criminal case before a jury. See Commomvealth v.
Brown, 364 Mass, 471,475 (1973),

Shackling of juveniles in courtroom proceedings is antithetical to the Juvenile Court -
goals of rehabilitation and treatment. California, Connecticut, Florida, New Mexico, New York,
Notrth Dakota, North Carelina and Vermont do not shackle juveniles as a result of State Supreine
Court decisions that have ruled against blanket shackling orders for juveniles, oz statutes that
prohibit unnecessary restraints. See Tiffany A. v. The Superior Court of Los Angeles County, 150
Cal. App. 4™ 1344, 1362 (2007)(juvenite court could not use shackles on minors “absent an
indtvidualized determination of need”).

The United States Supreme Court has not addressed the issue of whether juveniles have
the right to appear in court without shackles. The Florida Supreme Court in approving an
amendment to the Florida Rules of Juvenile Procedure on December 17, 2009, found that the
blanket practice of shackling young defendants was “repugnant, degrading, hamiliating, and
contrary to the stated primary purpose of the juvenile justice system . . ..” The court further
stated that “[w]e recognize, without deciding, that indiscriminate use of restraints on children in
the courtrooni in juveniie delinquency proceedings may violate the children’s due process rights
and infringe on their right to counsel. We agree . .. that the presumption should be that children
are not resirained when appearing in court and that restraints may be used only upon an
individualized determination that such restraints are necessary.”

’ _3__



INTRODUCTION

The Supreme Court of Pennsylvania has adopted new Rule 139 with this
Recommendation. This new rule is effective June 1, 2011.

EXPLANATORY REPORT
APRIL 2011

The purpose of this rule is to eliminate shackling during a court proceeding in
almost every case. Only in the few extreme cases should such restraints be utilized.

The Committee considered this issue in light of the Report from the Interbranch
Commission on Juvenile Justice (1CJJ). In the ICJJ Report, the Commission asked the
Juvenile Justice Delinquency Prevention Committee of the Pennsylvania Commission
on Crime and Delinquency to perform a study to reduce and if possible eliminate
shackling in Pennsylvania’s juvenile courtrooms.’

The Committee believes it is appfopriate to address the use of restraints in the
courtroom and to limit the use of such restraints by Rule of Court, especially in those
cases where the juvenile does not pose a risk. The Committee wants to ensure that
the routine use of excessive restraints is discouraged because it is contrary to
philosophy of balanced and restorative justice and undermines the goals of providing
treatment, supervision, and rehabilitation to juveniles. However, there are some
circumstances when juveniles should be restrained to protect themselves and others

and to maintain security in the courtroom.

Pursuant to paragraphs (1) through (3), restraints may be used if it is determined
that they are necessary to prevent: 1) physical harm to the juvenile or ancther person;
2) disruptive courtroom behavior; or 3) the juvenile from fleeing. In all three
circumstances, there should be evidence that the juvenile has a history of such
behavior or there are other factors present that make the juvenile very likely to pose a
risk.

The Committee believes that the juvenile should be given an opportunity to
comment prior to the use of restraints and that the court should make its findings on the
record if restraints are utilized.

" interbranch Commission on Juvenile Justice, Report, May 2010, at pége 54,



{t is also important to note that this rule only affects the use of restraints in court
proceedings. Sheriffs, probation officers, and other persons providing transportation of
juveniles to and from detention facilities, placement facilities, and other locations may
be governed by internal procedures and policies, including insurance policies, o use
restraints during the transportation of juveniles. The use of restraints in those situations
is governed by local policies of operation.
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Rule 139. Use of Restraints on the Juvenile

Restraints shall be removed prior to the commencement of a
proceeding uniess the court determines on the record, after providing the
juvenile an opportunity to be heard, that they are necessary to prevent:

1) physical harm to the juvenile or another person;

2} disruptive courfroom behavior, evidenced by a history of
behavior that created potentially harmful situations or presented
substantial risk of physical harm; or

3} the juvenile, evidenced by an escape history or other relevant
factors, from fleeing the courtroom.

COMMENT

The use of any resfraints, such as handcuffs, chains, shackles, irons, or straitjackets, is
highly discouraged. The routine use of resfraints on juveniles is a practice contrary to the '
philosophy of balanced and restorative justice and undermines the goals of providing treatment,
supervision, and rehabilitation to juveniles. Therefore. restraints should hot be used in most
instances. However, there are some circumstances when juveniles need to be restrained to
protect themselves and others and to maintain security in the courtroom. See 42 Pa.C.S. § 6301
for purposes of the Juvenile Act.

Official Note: Rule 139 adopted April 26, 2011, effective June 1, 2011,

Comimnittee Explanatory Reports:
Final Report explaining the provisions of Rule 139 published with the Court's Order at 41

Pa.B. - (-).




22614 Title 42 - PA General Assembly

N

§ 6336.2. Use of restraints on children during court
' proceedings.

(a) Use of restraints.--Except as provided for in
subsection (b), restraints such as handcuffs, chains, shackles,
irons or straitjackets shall be removed prior to the
commencement of a court proceeding.

(b) Exception.--Restraints may be used during a court
proceeding if the court determines on the record, after
providing the child with an opportunity to be heard, that they
"are necessary:

(1) to prevent physical harm to the child or another
person;

(2) to prevent disruptive courtroom behavior, evidenced
by a history of behavior that created potentially harmful
situations or presented substantial risk of physical harm;
or

(3) to prevent the child, evidenced by an escape
history or other relevant factors, from fleeing the
courtroom.

(May 29, 2012, P.L.570, No.56, eff. 60 days)

2012 Amendment. Act 56 added section 6336.2.

http:le.v.legis.state.pa.t.:sfcfdocsﬂegis.’LliconsCheckcfm?de)pe=HTM&tﬂ=42&di\=0&chpt= 63&sctn=36&subscin=2



MEMORANDUM OF AGREEMENT

This Memorandum memorializes an agreement between the Delaware Family Court, the Department of
Services for Chiidren, Youth and Their Families, and the Office of the Public Defender. The
Memerandum will be piloted In New Castle County with implementation in Kent and Sussex counties to
follow upon review of the pilot program.

Effective it » handcuffs and belly chalns shall be removed from a juvenile detainee prior
to the commencement of any civil or delinquency proceeding unless the Court, upon request by a
representative from the Division of Youth Rehabilitation Services {DYRS), determines on the record that
restraints are necessary and no less restrictlve alternative is avallable. Counsel for the juvenile, or the
juvenile if he/she is pro se, shall have an opportunity to be heard. The Court may also, sua sponte, order
that the juvenile remain restrained during proceedings.

When the Court orders that a juvenile remain restrained, the Court shall make a finding as to the
existence of at least one of the following factors to justify the continued use of restraints, and also find
that no less restrictive alternative is available:

1. The juvenile is presently uncontrollable and constitutes a serious and evident danger to him/ or
herself or others;

2. There are safety risks for the youth or staff in the court room, Including but not limited to the
presence of known gang associates, or other individuals including relatives, who could pose a
risk to youth and staff;

3. Written documentation of the youth's history of non-compliance with law enforcement, court
security, and DYRS staff, including but not limited to evidence of prior attempts to escape
custody or other relevant factors; or

4. Written documentation of the youth's behavior at the detention facility,

As part of this agreement, the Family Court will prepare a form of order to dacument the reason{s) listed
above if the handcuffs and belly chains are to remain on a juvenile. This order will become part of the
court file and all such orders shall be sent by Family Court staff to the Director of Operations in each
county who will submit 2 monthly report to the Chief Judge and the Court Administrator.

This Memorandum and the data reported to the Chief Judge and Court Administrator will be reviewed
by the participating agencies annually.

Revised 10.2013
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EXTRA: Court order for youth shackles

Sun News Report Las Cruces Sun-News
Posted:

lecsun-news.com

Filed Sept. 19, 2007
~-STATE OF NEW MEXICO
COUNTY OF DONA ANA
THIRD JUDICIAL DISTRICT COURT
In the Matter of the Use
of Physical Restraints on
Respondent Childen
No.‘CS-2007—01
Judge Robles

TEMPORARY EMERGENCY ORDER ESTABLISHING PROCEDURES FOR THE USE‘OF PHYSICAL
RESTRAINTS

This matter comes before the Court upon its own motion. IT 1S HEREBY ORDERED:

1. Children in the custody of the Dofia Ana County Juvenile Detention Center shall not be brought into the
Courtroom wearing handcuffs, leg irons, waist chains, or any other physical restraint devices except as
ordered in advance by the Court based upon an individualized determination of need.

2. The State may file a written ex parte application with the assigned Judge to have the Child restrained
during the hearing. The application must be in the form attached hereto, must be sworn, and must contain
specific factual allegations sufficient to establish reasonable grounds to believe that the Child, if not
restrained, will pose a particular threat to the safety of himself or others in the Courtroom, would be likely
to attempt escape, or would present some other security risk.

3. The burden is upon the State to demonstrate the need for physical restraints. Neither the child's status
in custody, lack of courtroom security, nor inadequacy of Court facilities are sufficient in and of themselves
to establish the need.

“ 4. The State will file its application no later than 24 hours prior to the Child's scheduled hearing. The State -
may file the application later but only upon a showing of good cause.

5. The assigned Judge will approve, disapprove, or approve with modifications the application on the face
of the document. Unless disapproved, the application bearing the Judge's approval will be delivered
promptly to the Detention Center and a copy will be delivered to the Child's attorney.

Page 10f 2 Feb 27, 2014 09:30:01AM MST
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8. If the Child is restrained, the Child's atiorney may ask the Court to order the Child's restraints removed
at the beginning of the hearing. If there is sufficient time before the hearing, the Court may schedule a
separate hearing, at which the Child need not be present, to hear the Child's response to the State's
application.

7. A Court order permitting the use of restraints will remain in effect at subsequent hearings, other than
trial, unless the Court orders otherwise.

8. This order will take effect on October 1, 2007 and will remain in effect pending further order of this
Court.

Signed

Robert E. Robie_s

Chief District Judge

Lisa C, Schultz

District Judge Division V
Fernando R. Macias

District Judge, Div. Vlll_
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THE CIRCUIT COURT OF THE STATE OF OREGON
TWENTY-FIFTH JUDICIAL DISTRICT
YAMHILL COUNTY

JOHN L. COLLINS Yamhill County Courthouse
PRESIDING JUDGE MecMinnville, Oregon 97128
. Phone (503) 434-7497
FAX (503) 435-3067
February 7, 2011

Mr. Rick Sanai Ms. Paula Lawrence

- Acting Deputy District Attorney  Attorney at Law ' . \
County Counse} 235 NE. 3rd Street, No. 1 NO HARD COPY MAILED.
535 NE Fifth Street MeMinnville, OR 97128
McMinnville, OR 97128

Re:  [Names omitted in this copy]

Counsel:

This matter came before the court on motion for release of youths detained in the Yambhill County Juvenile
Detention Center, YCIDC. At the writing of this letter opinion, the youths are not in custody, but the court is
proceeding with a mling in this matter because it raises issues that are likely to re-occur with other youth in
detention. Moreover, the issue presented is one of ongoing and important public policy and should be addressed
regardless of the present circumstances of the particular youths in this case. See, e.g., United States v. Howard,
463 F.3" 999 (9" Cir, 2006).

The initial motion to release cites ORS 169.770, 169.740 and the Due Process Clause, 14™ Amendment to
United States Constitution and the Oregon Constitution. The initial motion specifically asserts that YCIDCis in
violation of those provisions in the first three practices set forth below. The youths’ supplemental motion to
release asserts the fourth listed basis:

1. Handcuffing and shackling youth before, during and after in-person court appearances and handcuffing
youth before during and after video court appearances.

2. Restricting possession of usual and necessary defense counsel materials during attorney-client visits
thereby interfering with the youth’s meaningful access to counsel and constituting an illegal administrative
search.

3. Unreasonably restricting a youth’s access to their legal papers.

4. Strip searching youths following court appearances and at other times without individualized reasonable
suspicion.

-In further support of youths™ position-on the fourth issue, -the supplementary motion cites restrictions on
YCIDC strip searches arising from federal litigation and, specifically, the opinion of United States District Court
Judge Michael Mosman in which Judge Mosman ruled, “... it is unconstitutional to strip search juveniles after
contact visits and without individualized suspicion that the juvenile has acquired contraband.” The youths, here,
seek to extend this restriction to strip searches conducted after in-custody court appearances.
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L Slmckt'n:g of In-Custody Youth Offenders.
The practice present in this case has been commonly referred to as “shackling.” Analysis of this issue
requires some discussion of how the practice works.

Youth, in the same manner as in-custody adult offenders, prior to being escorted to court, are placed in leg
cuffs connected by-a chain, sometimes referred to as leg irons. A chain, commonly referred to as a “belly chain” is
placed around the youth’s waist. Standard police handcuffs are placed on the youth’s wrists and those cuffs are
looped through a short link to the center of the waist chain. This has the effect of keeping the youth’s hands
closely connected to the center of the youth’s waist.

Youth are not always placed in leg irons, but are consistently placed in belly chain and hand cuffs.
Sometimes youth are brought into the courtroom from OYA custody or on transport from another location, as
opposed to brought into the courtroom directly from the detention facility connected to the courthouse. Outside
transports are most often fully shackled, including leg irons.

Youths in this restraint arc escorted by a juvenile court counselor, detention staff member, Oregon Youth
Authority officer or, sometimes, a court security officer, to court and remain in that restraint while in court,
including when the youth is at counsel table in his or her specific hearing., The youth continues to be shackled as
he or she is escorted back to the detention center.

While not a perfect depiction, youths are restrained
similarly to the youth in this photograph from a USA Today
article submitted to the court.

An attorney may ask the court to direct that the youth be
unshackled while at counsel table participating in the hearing, It
is generally recognized that this is within the discretion of the -
Judge and will generally be granted, absent presentation to the
court of information that would lead the court to conclude that
the youth may be a danger to him or herself or others in the
courtroom, or is a risk to attempt to escape. Attorneys rarely ask
that the client be unshackled, but may do so more often if the
appearance is for an evidentiary hearing or trial.

In this particular case, the court, on its own initiative,
after inquiring whether there were any indications that the youth
might be a risk of harm or flight, directed that the handeuffs be
removed while the youth were participating in the proceeding.

The YCIDC is a part of the courthouse-jail-sheriff’s
office structure. Internal secure passage exists between the
detention center to a door that opens onto the second floor ofthe
courthouse. The second floor hallway is open to the public and
is where the four courtrooms are located. This is the same door
through which adult defendants are brought from the jail, though, for legal and other reasons, they are not
intermingled.




Youths are most often taken to courtroom 4, the door to which is located about 30 feet from the
detention/jail secure door. This is the same door through which the public enters. The aisle to the front row of
seats where the youth will be seated until called, or to the counsel table for his/her case, is through public seating
and the same aisle used by the public, attorneys, court staff and the judge.

If proceedings are in the next courtroom-down the hall, courtroom 15 detained youth will enter through a
non-public side door about 20 feet further down the hall. The hallway with entry to courtrooms 1 and 4 can be
closed off to the public on a temporary basis. Once in through the non-public side door, the youths are escorted to
seating separated from public access but in the same area as attorneys and court staff,

Access to courtrooms 3 and 2, in that order, require that the shackled youth be escorted down the open
public hallway to the courtroom. ‘The detained youth are brought in through the public entrance. The path to
counsel table or seating is not as constricted as courtroom 4, but is close to public as well as attorneys and court
staff.!

The issue of shackling of juveniles has prompted much debate across the state and across the country.
Since the 1995 Oregon Court of Appeals decision to be discussed hereinafter, Multnomah County has not
shackled juveniles in court. Jackson County has recently implemented a no shackling policy after the issue was
raised by the Jackson County Criminal Defense consortium. No court decision was issued, but an agreement was
reached. The practice, however, across the state, appears to vary from county to county and from courtroom to
courtroom and even from case to case. Some practices appear to depend, at least in part, on whether the

courtrooms are configured to provide secure separate access from detention and the extent of available security
staff.

According to a report provided to the court in this case, since 2007 shackling without an individualized
analysis of risk has been banned in California, Connecticut, Florida, New Mexico, New York, North Dakota,
North Carolina and Vermont.? These bans are attributed to State Supreme Court decisions that have ruled against
blanket shackling for juveniles, rule changes, or statutes that prohibit unnecessary restraints. Some of the states
have created a “presumption against shackling” absent an individualized determination of need.

The report also points out that “shackling of juveniles in courtroom proceedings is antithetical to the
Juvenile court goal of rehabilitation and treatment.” Psychological and medical experts have rendered opinions in
pleadings and evidentiary hearings in Jurisdictions where this issue has been litigated. They opine that children
suffer emotionally, psychologically and medically when held in restraints similar to those used in this county.’

I The Yamhill County situation, thankfully, does not involve transport of the juvenile by vehicle or across an open area such as the
courtyard. Certainly where the youth is transported by vehicle other safety and security considerations apply.

2 See, e.g., Tiffany A. v. Superior Court, 150 Cal App 4™ 1344 (2007), where the California appellate court held that the juvenile
court could not use physical restraints upon all minors who appeared in court absent an individualized determination of Heed.

3 The report identifies one such expert as Dr. Marty Beyer. The expert who testified in this case, Dr. Morrell, adopted much of Dr.
Beyer’s opinions in presenting his own by affidavit and by telephonic testimony in this proceeding. At the hearing, this court sustained
the state’s objection that the Beyer memo was hearsay. Upon further reflection, 1 believe this ruling was in error since the Beyer memo
was specifically referred to and adopted by Dr. Morrell as a part of his expert testimony. 1 have considered the Beyer memo, though
most of the information is also referred to in the Alaska report which was submitted to the court without objection. The Alaska report
quotes Dr. Beyer as opining that “being shackled in public is humiliating for young people, whose sense of identity is vulnerable, The
young person wha. feels he/she is being treated like a dangerous animal will think less of him/herself, Children and adolescents are
more vulnerable to lasting harm from feeling humiliation and shame than adults.” The report goes on to state that Dr. Beyer “argues
that indiscriminate and routine shackling of children in court, before family and sirangers, is damaging to the juvenile’s fragile sense of
identity. She notes that the practice could undermine a juvenile’s willingness to trust adults in positions of authority, could damage the
Juvenile’s moral identity and development, and could undermine the rehabilitative goals of court intervention. As an expert in the
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The Florida Supreme Court, on December 17, 2009, adopted its Juvenile Court Rules Committee’s
proposed rule regarding the indiscriminate use of shackling. The Florida Supreme Court, as quoted in the Alaska
report referenced below, made this finding: “We find the indiscriminate shackling of children in Florida
courtrooms as described in the NJDC’s Assessment repugnant, degrading, humiliating and contrary to the stated
purposes of the juvenile justice system and to the principals of therapeutic justice...” It went on to rule: “We
agree with the proponents of this amendment that the presumption should be that children are not restrained when
appearing in court and that restraints may be used only.upon an individualized determination that such restraint is
necessary.”

Effective March 1, 2010, routine shackling of juveniles in Massachusetts was eliminated under a Juvenile
Court Chief Justice’s policy directive. Steps to limit shackling of juveniles have been taken in several other states
and in several other courts and counties within Oregon. According to Dr. Morrell, a seasoned clinical psychology
consultant to the Oregon Youth Authority Rogue Valley Youth Correctional Facility, shackling is “no longer the
model for the Oregon Youth Authority, among many correctional institutions.”

The debate goes on in a wide variety of forums. Those who seek to continue the practice of shackling
Juveniles argue that it is necessary for public safety, safety of others in the courtroom and the safety of the specific
juvenile and to prevent escape. Proponents also argue that shackling has a deterrent effect both on the youth in
question and on other juveniles that might contemplate delinquent conduct. Proponents see shackling as a way lo
re-enforce the importance of the proceeding.*

Opponents of shackling of youth argue that shackling is demeaning, shaming and contrary to the
rehabilitative mission of the juvenile court. Many, supported by expert testimony and studies, take the position
that shackling can be particularly harmful to children who have been victims of physical or other abuse as is
common among persons later involved in delinquent behavior.

No matter the scope and merit of the broader debate, the Oregon Court of Appeals has clearly held that
shackling of youth in court proceedings is a-violation of that youth’s constitutional right to due process and fair
trial. In State ex rel Juvenile Department of Multnomah County v. Millican, 138 Or App 142 (1 995), the Court
of appeals stated:

Oregon has long recognized the rights of adult defendants to be free from physical restraints
during criminal trials. State v. Smith, 11 Or 205 (1883). That right, which derives from the
common law, as well as from the Fifth Amendment and the Due Process Clause of the Fourteenth
Amendment to the United States Constitution, protects the accused from “self-incrimination by
mute testimony of a violent disposition.” State v. Moore, 45 Or App 837 (1980). Although most
often invoked as a safeguard against potential jury prejudice, the right to stand trial unshackled also
insures that defendants may face the court “with the appearance, dignity and self-respect of a free
an innocent person” State v. Kessler, 57 Or App (1982) quoting People v. Harrington, 42 Cal. 165
(1871). As we stated in Kessler:

interplay between adolescent development, trauma, and disability, she expresses particular concern about the traumatic impact of
shackling juveniles who have been previously traumatized by physical and sexual abuse, loss, neglect, and abandonment; she further
notes that shackling exacerbates trauma, reviving feelings of powerlessness, betrayal, self-blame and could trigger flashbacks and
reinforce early feelings of powerlessness.”

4 On the last two points, this court has no testimony or other evidence, reports or evidence-based studies that would support these
theories.
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“[T]he inferences the jury may draw is just onc of the elements of prejudice to a
defendant who is shackled. The shackles impinge on the presumption of innocence and
the dignity of the judicial proceedings and may inhibit consultation with his attorney and
his decision whether to take the stand as a witness.” 57 Or App at 474.

The right not-to-be shackled is not, however, absolute. A trial judge has “the discretion to
order the shackling ofa defendant if there is evidence of an immediate and serious risk of dangerous
or disruptive behavior. State v. Moore, 45 Or App at 839-40. In exercising that discretion, the
court must receive and evaluate relevant information and must make a record allowing appellate:
review of its decision. Kessler, 57 Or App at 473. Although the information need not be presented
in a formal adversary proceeding, “a conclusory statement alone by a prosecutor or law
enforcement ofticer is not sufficient to permit the independent analysis necessary for the exercise of
discretion.” State v. Schroeder, 62 Or App (1983).

Although some of the concerns underlying Kessler ef al do not apply in this context because
there is no right to a jury in juvenile court proceedings, State ex rel Juv. Dept. v. Reynolds, 317 OR
560, 574 (1993), two factors warrant our extension of the right against physical restraint to juvenile
proceedings. First, the right to remain unshackled is based on considerations beyond the potential
for jury prejudice, including inhibition of free consultation with counsel. ... That concern applies
equally in the juvenile context,

Second, extending the right to remain unshackled during juventle proceedings is consonant with
the rehabilitative purposes of Oregon’s juvenile justice system. See generally Reynolds, 317 Or at
574.  Allowing a young person who poses no security hazard to appear before the court
unshackled, with the dignity of a free and innocent person, may foster respect for the judicial
process. See also In re Staley, 67 111.2d 33 (1977) (extending to juveniles the right to remain
unshackled in non-jury proceedings absent a showing that the accused posed a threat of escape)

The court, again citing Kessler, identified three potential types of prejudice from shackling: (1) impingerent
on the presumption of innocence and the dignity of judicial proceedings; (2) inhibition of the accused’s decision
whether to take the stand as a witness; and (3) inhibition of the accused’s consultation with his or her attorney.

The court found the court’s denial of the youth’s request to be unshackled to be harmless error in the
particular circumstances and record of that case. “Harmless error” does not mean that the youth was not harmed
by the shackling. It means that the error did not warrant overturning the jurisdictional decision of the trial court in
the face of substantial incriminating evidence presented in the case.

Notably then Judge DeMuniz, now Supreme Court Chief Justice DeMuniz, dissented and would have not
found the error harmless and would have reversed the decision and remanded it for a new trial. A reading of that
dissent is worthwhile. Judge DeMuniz points out that the court should also consider “the potentially prejudicial
effect on the child’s ability to testify, because shackling is likely to be more psychologically jarring for children
than adults, Wearing leg irons may seriously undermine a child’s confidence in telling his side of the story, which
would adversely affect the credibility determinations of even the most experienced juvenile judge.” Millican, at
149,



Further, Judge DeMuniz notes,

Since 1907, the focus ofthis state’s juvenile proceedings has been on “rehabilitation” of delinquents
and not on “crime control.” State ex rel Juv Dept v. Reynolds, 317 Or 560, 567 (1993). The purpose
of a delinquency hearing is not to punish or convict, but rather to salvage, guide, and protect
delinquent youths as wards of the court. Id,. at 568. The role of a juvenile judge is fundamentally
different from that of a judge in an adult criminal prosecution. The ultimate question in juvenile court
is not guilt or innocence, but rather ‘what kind of care, custody, and control will best meet the needs of
the child.” State v. Stewart, 123 Or App 147, 155 (1993).

Leaving child in leg irons without finding that he is dangerous disruptive or prone to escape is so
far removed from the “best interest of the child” that prejudice is presumed.”

I am.aware that the recently passed Juvenile Justice Task Force Bill (SB1)’ replaces the “best
interest of the child” standard with the stated purpose of protecting the public, reducing juvenile
delinquency and providing fair and impartial procedures for dealing with delinquent conduct .... Even
if SB 1 effectively overrules Reynolds and makes delinquency hearings more akin to criminal
prosecution, that is all the more reason not to deny juveniles the protections afforded adult defendants.

In Millican, the youth was before the court for a trial. One could argue that Millican was not intended to
apply to court appearances less at the core of due process. In other words, it could be argued that a youth need
not be unshackled at an arraignment, detention release or review hearing, plea or even disposition (sentencing). At
such an appearance, the youth is not faced with the decision whether to testify, giving testimony, communicating
with his/her attorney during questioning of witnesses by the prosecution or the youth’s own attorney — activities
mote central to a jurisdictional hearing ov trial. Isuspect this distinction may be the reason why so many courts in
Oregon have continued to allow shackling, except at trial and absent individualized reason, at non-evidentiary or
non-testimonial hearings.

Nonetheless, most of the harms or potential harms of shackling identified not only in Afillican but also in the
literature, studies and other information discussed, in part, herein, exist in all types of court appearances. The
exception is impact on the youth’s decision to testify and in giving testunony as would be the case at a trial or
allocution at a dispositional hearing.

Essentially, then, the principal harms exist at all types of appearances by the youth.
The statutory basis for the youth’s claims in this case is ORS 169.770. That statute provides:

“... [T]he juvenile court ... shall, upon motion of any party or on its own motion, and after prompt
hearing, release any juvenile detained in a facility which violates ... ORS 169.740 or 169.750, unless
the court finds that such violation is not likely to reoccur.”

ORS 169.750 provides:

“A juvenile detention facility may not ... (2) Use any physical force, other means of physical control
or isolation on a detained juvenile except as reasonably necessary and justified to prevent escape from
the facility, physical injury to another person, to protect a detained juvenile from physical self-injury or

5 SBI, to which the opinion refers, is the present Oregon law.



to prevent destruction of property ... and for only so long as it appears that the danger exists. A use
of force or other physical means of control may not employ
(a) The use of restraining devices for a purpose other than to prevent physical injury or escape, or
in any case, for a period in excess of six hours. However, the time during which a detained
juvenile is being transported to another facility pursuant to court order shall not be counted within
the six hours; ....”

Arguably, ORS 169.730, ef sec applies only when the youth is in the facility itself. However, when being
transported to another facility or to the courtroom the youth is still in the constructive custody of the detention
center. Provisions in ORS 169,750(2)(a), implicitly at least, recognizes this by providing that limits on the
duration of physical restraint do not apply while the youth, pursuant to court order, is being transported to another
facility, thus outside of'the facility itself.

Thus, both under the Millican decision and the above statute make it clear that a youth may only remain
shackled in court where it is reasonably necessary and justified to prevent escape, physical injury to the youth or
another person, prevent destruction of property or escape. Ifrestraint is authorized, it must only last for as long as
is necessary to meet the danger and must be based on specific information that the specific youth presents a danger
to himself or others or predisposition to attempt to escape. The decision must be made by the judge presiding
over the case on an individual basis.®

The motion in this case raises more than the issue of shackling during court proceedings. The question of
shackling while being brought to court and being returned to detention presents some more complex
considerations. The youth must pass through areas open to the public and even pass directly among members of
the public, attorneys, court staff, witnesses and sometimes the victim of the conduct. This is especially true in
courtrooin 4, a small courtroom with no direct separate access to the front of the courtroom. During busy court -
days, no matter to or from which courtroom the juvenile is being taken, there is no access without passing through
a public hallway and in close proximity to the public, attorneys and court staff and sometimes witnesses including,
possibly, the victim. That same passage to the courtrooms involves potential escape routes down the first set of
stairs, the hallway or, beyond courtrooms 4 and 1, the stairway to the front of the courthouse.,

‘The types of prejudice from shackling identified in Millican, quoting Kessler, -- impingement on the
presumption of innocence, inhibition of the accused’s decision whether to take the stand and inhibition of the
accused’s consultation with his or her attorney — are minimally, if at all, 1mp11cated during transport to and from
court,

The court has a duty to protect the rights of the accused, but the court also has a duty to guard the safety,
security and dignity of court proceedings. The duty of safety to the public, attorneys and court staffextends to the
hallways of the courthouse, entry into the courtrooms, and along passage to the counsel table. Members of the
public have also a Constitutional right to public access, including the courtroom hallways and the courtroom aisles

6 The Massachusetts policy suggests the following factors: The judge presiding in the case shall consider one or more of the following
factors prior to issuance of any order or findings: (a) the seriousness of the present charge (supporting a concern that the juvenile has
an incentive to attempt o escape); (b) the criminal history of the juvenile;(c) any past disruptive courtroom behavior by the juvenile; {d)
any past behavior that the juvenile presented a threat to his or her own safety, or the safaty of other people; () any present behavior that
the juvenile presents a current threat to his or her own safety, or the safety of other people in the courtroom; (1) any past escapes, or
attempted escapes; (g) risk of flight from the courtroom; (h) any threats of harm to others, or threats to cause a disturbance, and (i) the
security situation in the courtroom and courthouse, including risk of gang violence, or attempted revenge by others. -The last provision
of the amendment states: ... No Juvenile court justxce shalli lmposc a'blanket policy to maintain restraints on all juveniles, or a specific
category of juveniles, who appear before the court.”
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leading to the youth’s position at counsel table when his or her case is called. In conduct that involves a victim,
that victim has a right to be present during critical stages of a case and would not uncommonly be in the hallway
outside the courtroom or in the general public area of the courtroom along the way.

The greatest potential harm to the youth that might occur by shackling in transport to and from the
- courtroom is the potential psychological harnridentified in debate across the country and, specifically in this case
by Dr. Morrell and Dr. Beyer (as adopted by Dr. Morrell). This potential harm is not insubstantial, especially, as
noted, with youths that have experienced abuse in their upbringing — sadly, not an uncommon factor, particularly
with troubled youth prone to enter the juvenile delinquency system and meet standards to be placed in or remain in
custody in detention facilities.

The harm or potential harm is not absolute with every youth, It has been presented in this case through
expert testimony, not direct evidence or evidence-based studies. This is of some significance in the weight the
court gives to the potential harm, especially where the harm is less implicated in transport to and from the
courtroon.

This court spent some time at the beginning of this section of the opinion describing shackling. It is the
same restraint used with the most hardened and dangerous adult offenders and the same used in prisons and “chain
gangs”, 1t is this type of restraint -- shackles -- that is the focus ofthe expert testimony regarding significant harm
to juveniles.

The potential for harm must be weighed, then, against the public safety considerations and risk ofescape
along open public hallways and during courtroom egress to counsel table where the youth will officially stand
before the court and the Kessler/Millican harms are also implicated.

Of consideration, too, is the fact that juveniles, by nature, can be impulsive. It is this very impulsivity that
leads law and society to provide greater protection of juveniles against harm others may impose on them or they
may inflict on themselves or others. Common sense dictates that if an impulsive act of harm to self or others, or
flight, is to occu, it is most likely to occur during the transport from detention to appearance before the court.

Counsel for the state in this case appropriately points out that not all youth charged with an act that would
be a crime if the youth were an adult are held in detention for commission of a delinquent act.” Detention of youth
accused of a delinquent act is not axiomatic. There are statutory restrictions on detention of youth that tend by
their nature to detain persons who are at least alleged to have posed some harm or risk of flight. ORS 419C.145
provides as follows (emphasis added):

419C.145 Preadjudication detention; grounds. (1) A youth may be held or placed in detention
before adjudication on the merits if one or more of the following circumstances exists:

(a) The youth is a fugitive from another jurisdiction;

(b) The youth is alleged to be within the jurisdiction of the court under ORS 419C.005, by having
committed or attempted to commit an offense which, if committed by an adult, would be
chargeable as:

(A) A crime involving infliction of physical injury to another person;
{B) A misdemeanor under ORS 166.023 [Disorderly conduct in the first degree]; or
(C) Any felony crime;

7 More technically, as applied here, “an act that if done by an adult would constitution a violation of the law.” ORS 419C.0065.
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{(c) The youth has willfully failed to appear at one or more juvenile court proceedings by having
disobeyed a proper summons, citation or subpoena; _

(d) The youth is currently on probation imposed as a consequence of the youth previously having
been found to be within the jurisdiction of the court under ORS 419C.005, and there is probable
cause to believe the youth has violated one or more of the conditions of that probation;

“(e) The youth is subject to conditions of release pending or following adjudication of a petition
alleging that the youth is within the jurisdiction of the court pursuant to ORS 419C.005 and
there is probable cause to believe the youth has violated a condition of release;

(f) The youth is alleged to be in possession of a firearm in violation of ORS 166.250; or

{g)The youth is required to be held or placed in detention for the reasonable protection of the
victim.

(2) A youth detained under subsection (1) of this section must be released to the custody of a parent or
other responsible person, released upon the youth’s own recognizance or placed in shelter care
unless the court or its authorized representative makes written findings that there is probable cause
to believe that the youth may be detained under subsection (1) of this section, that describe why it is
in the best interests of the youth to be placed in detention and that one or more of the following
circumstances are present.

(a) No means less restrictive of the youth’s liberty gives reasonable assurance that the youth will
attend the adjudicative hearing; or-

(b) The youth’s behavior endangers the physical welfare of the youth, the victim or another person,
or endangers the community.

(3) When a youth is ordered held or placed in detention, the court or its authorized representative shall

state in writing the basis for its detention decision and a finding describing why it is in the best
interests of the youth to be placed in detention. The youth shall have the opportunity to rebut
evidence received by the court and to present evidence at the hearing.

(4) In determining whether release is appropriate under subsection (2) of this section, the court or its

authorized representative shall consider the following:
(a) The nature and extent of the youth’s family relationships and the youth’s relationships with
- other responsible adults in the community;

(b) The youth’s previous record of referrals to juvenile court and recent demonstrable conduct;
{c) The youth’s past and present residence;

(d) The youth’s education status and school attendance record;

{e) The youth’s past and present employment;
() The youth’s previous record regarding appearance in court;
(g) The nature of the charges against the youth and any mitigating or aggravating factors;
(h) The youth’s mental health;
(i) The reasonable protection of the victim; and

(j) Any other facts relevant to the likelihood of the youth’s appearance in court or likelihood that

the youth will comply with the law and other conditions of release.

(5) Notwithstanding subsection (2) of this section, the court may not release a youth when:

(a) There is probable cause to believe the youth committed an offense that, if committed by an
adult, would constitute a violent felony; and

(b) There is clear and convincing evidence that the youth poses a danger of serious physical injury
to or sexual victimization of the victim or members of the public while the youth is on release.



Thus, the eftect of this statute is that no youth will be held in detention unless:

1. There is probable cause (facts) to believe the youth committed a serious offense: a felony or a misde-
meanor involving infliction of physical injury (or disorderly conduct), or has failed to appear in court, or
has allegedly violated probation or violated pre-trial release, possessed a firearm or is a danger to the
victim. '

2. The court determines that detaining the youth in a detention facility is in the youth’s best interest, and

3. Considering factors listed in subsection 4, there is no means less restrictive of the youth’s liberty that
will give reasonable assurance that the youth will attend the adjudicative hearing; or

4. The youth’s behavior endangers the physical welfare of the youth, the victim or another person, or
endangers the community.

Stated otherwise, there is some risk of harm, albeit based on the present allegation, or risk of non-
appearance ot flight. With this in mind, it is appropriate that some degree of restraint be imposed in transporting
the youth to and from court provided, however, that the method of restraint used does not result in harm that
outweighs the need for the restraint.

In this weighing process applicable to transport to and from the courtroom and up to counsel table, the
court must consider what alternatives to full-scale shackling might be used that would mitigate the potential harm
to the juvenile while protecting the safety of the public and protecting against risk of escape.® The following
methods come to mind, but is by no means an exhaustive list:

o Lessoppressive restraints. Use of the same full-scale shackles, chains, leg irons, belly chains and handcuffs
used with hard-core dangerous adults imposes harm to the juvenile beyond what would appear to be
needed to guard against an impulsive attempt to escape or harm someone. It is these “shackles” that
impose the potential harm and are not needed except in that unusual case where information specific to the
specific youth would justify that level of restraint. This court has urged juvenile officials to look into less
oppressive restraints and no leg restraints. I have been made aware options are available or can be created.

- o Where there is some indication of flight risk, nse of a leg brace, as is used with adult offenders, that will
slow movement without the visibility and implications of leg irons and other “full shackling”.

¢ Greater use of video court appearance. This system was only fairly recently established for juveniles even
though it has been in place for a long time with adults. With an exception noted later in this opinion, it
appears to work well. With hearings that require direct consultation with counsel this method may not be
practical, though counsel appearing from detention with the juvenile by video may also be an alternative.

* Request for courtroom or hallway adaptation. In some cases, public access and exposure of the youth in
restraint (presumably less oppressive restraints) to the hallway to courtrooms 4 and/or I could temporarily
be lirnited and/or contain the youth behind the locked hallway door just south of the entry to courtroom 1.

» More assistance from courthouse security. It is recognized that we are in-a period of limited funding
resources for security personnel and predictions are that fimding will only continue to be a tougher issue in
years to come. Nonetheless, escort of an unshackled or limitedly restrained youth by a security officer may
provide greater security than might be available when escorted by a juvenile counselor.” This could require
an adjustment in scheduling to not bring juveniles to court during other high demand on security personnel.

8 This approach is also consistent with the “least restrictive means” concept. Under that concept, even if there is a compelling
governmental interest that night justify restriction on a constitutional or statutory right, it is to be implemented in a manner that least
restricts the right. See, e.g., Stafe v. Wolfe, 273 Or 518 (1975). ‘

9 1t may be that limitations on funding and limitations resulting from courthouse structure or available security personnel will not be a
defense to a requirement of unshackling juveniles. See, e.g., In re Tiffany A.,150 Cal.App 4™ 1344 (Cal.Ct. App.2007).
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The motion also raises objection to youth being handcuffed and/or fully shackled while before the video
camera for video court appearance. T understand this practice has stopped. Ifnot, it is not justified and must be
stopped, absent an individualized showing of necessity and prior court approval. This is based on the same
considerations that prohibit shackling or unreasonable restraint ofa youth brought to court —i.e., it is in violation
of statute and the youth’s rights to do so unless there isa judicial finding that the youth presents a danger to him
or herself or staff within the detention facility.'®

Summary of ruling regarding shackling:

1. Youthare not to be shackled in the matter presently practiced, while at counsel table participating in his or
her case unless the court, in advance of the appearance in court at counse! table, has made a finding that
the youth presents a danger to him/herself or others or a risk of attempt to escape. Criteria for this
decision will be like those set forth in footnote 6.

2. Youth brought before the video camera for video appearance in court must not be shackled or otherwise
physically restrained unless the court, prior to appearance, has approved reasonable restraint based on risk
of self-harm, harm to others or damage to property. That decision must be based on facts specific to the
particular youth., Again, see footnote 6.

3. Youth being transported to and from court proceedings, and while in court awaiting their case, may be
reasonably restrained. However, the juvenile department is to submit a plan for restraint that does not
involve the practice of full scale shackling. Full shackling can be vsed only with prior judicial approval
based on a showing that it is necessary due to risk of harm to self or others or risk of attempted escape
that is particular to the specific youth and that lesser restraint is insufficient,

. Restrictions on possession of usual and necessary defense counsel materials during attorney-client
visits thereby interfering with the youtlh’s meaningful access to counsel and constituting an illegal
administrative search.

There can be no debate that a youth in detention is entitled to access to counsel. This is both a Con-
stitutional right and a statutory right juvenile detention facilities are required to honor. See ORS169.740(2)(d).
Implicit in that right is the requirement that any rules restricting access be limited and reasonable.

This issue was previously raised before this court. The court, in May, 2010, found certain of YCJDC’s
policies and procedures imposed unjustified impediments to an appropriate level of access to counsel. Those
concerns, for the most part, were addressed by YCJDC. Provisions now exist for either a non-contact visit in a
room adapted for that purpose, or a contact visit with the juvenile in a secure room. Reasonable restrictions on
what attorneys can bring to contact visits were defined and posted and attorneys should be able to know what can
.and cannot be brought beyond the storage lockers. The YCIDC policy referring to a potentially intrusive
“inventory” of attorney paperwork has been addressed. Identity of expert witnesses is now protected. Attorneys
are allowed quicker access if known to detention staff or presenting a bar card identification.

Nonetheless, counsel now asserts that the intent, if not the letter, of the court’s prior ruling is not being
followed in all ways.

10 Consideration of risk of flight is not, obviously, a factor when the youth remains in the detention facility. Risk of damage to
property, however, could be a consideration leading to restraint within the facility, but would reguire prior approval and be justified by
facts specific to the youth. If the concern is for potential damage to video or other equipment, that can be addressed by protecting the
equipment rather than shackling the juvenile.
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Routine shackling no longer allowed in juvenile judge's
courfroom

When juvenile defendants appear in Judge Tracie M.
Hunter's courtroom, for the first time in over 20 years,
they will no longer be shackled. Judge Hunter
implemented the policy April 9, while away, to give
Juvenile Court time to prepare for the first hearing upon
her return from judicial conferences. She immediately
enforced her no shackling order.

k| Pursuant to the no shackling order, a juvenile shail no
Supporters of Juvenile Court Judge longer appear in court in shackles in any proceeding in
Tracie Hunter move to enforce her  front of Judge Hunter, unless it is shown that the
no shackling order for most juvenile is a danger to him/ herself, a danger to the
public or at risk to attempt escape. The state, sheriff or
hitp:/icincinnatiherald.our-hometown.convnews/2013-04-27/F ront_Page/Rouline_shacking_no_longer_allowed_in_juvenile_ju htmiZprint=1
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juveniles appearing in her any impacted party may motion the court to shackle for
courtroom rallied at Hamilton good cause shown on a case-by-case basis, and if,
County Courthouse last week. after a hearing, based on the evidence, the court

Photos by Michael Mitchell provided determines it is the best interest of the child to be
shackled, the judge will take the necessary
precautions.

Hunter said she believes that the blanket policy of shackling juveniles g

is not in the best interest of children and contrary to evidence-based

best practices. After initially rolling out the no shackling policy in her
. courtroom only, Hunter said she plans to eventually ban shackling

during all courtroom proceedings under her jurisdiction in Juvenile
Court, once itis safely implemented.

"The routine shackling of juveniles, regardless of the type of offense
and regardless of whether they present a danger or threat of harm,
negates the presumption that they are innocent before being
adjudicated delinquent, and is not in the best interest of ali children,
according to the latest research” says Hunter.

Supporters of
Juvenile Court Judge

Juveniles in Hamilton County routinely appear in court in leg shackles,
handcuffs and a belly belt or stomach chains, regardless of how minor
or severe the alleged offense, when detained.

Tracie Hunter move
to enforce her no
shackling order for
Hunter said she believes that the court must differentiate between most juveniles
those cases where juveniles are charged with violent offenses versus appearing in her
non-violent offenses; and identify those children who are more likely  courtroom rallied at
to attempt to escape versus those with no escape history. Hamilton County

_ ‘ . . _ . ~ Courthouse last
- Hamilton County Juvenile Court, like many juvenile courts across Ohio week. Photos by

have received low marks, compared to more progressive states, , .
Michael Mitchell
when evaluated on implementing best practices in regard to
shackling juveniles. Hunter believes said it is time for the local
Juvenile Court to take the lead on initiating reform that is in the best interest of children based

provided

on available research and best practices.

States such as Florida, Pennsylvania, and lllinois have already banned or reformed the policy
of shackling juveniles during courtroom proceedings. Hunter plans to eliminate routine
shackling, but employ a multi-pronged test after a hearing conducted by herseif or a
magistrate,"and to shackle only as needed; when safety or escape is a demonstrated

hitp:ffcincinnatiherald.our-hometown.cominesi2013-04-27/F ront_Page/Routine_shacking_no_longer_ailowed_in_jusenile_juhtmi?print=1
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concermn.

Hunter says the uniform practice should be dismantled for the health, safety and emotional
welfare of all children. She adds she is committed to the safety of the entire Juvenile Court.

Hunter met with Sheriff Jim Neil and all of Juvenile Court's security team before issuing her no
shackling order. “l understand that change is difficult and sometimes slow, but | believe best
practices require implementing new policies when the best interest of juveniles is at stake.
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